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LISr OF FORMS UNDER 
THE MASTER AND SERVANT ACT, 

PBINTED AKD FUBLISHED Br 

SHAW AND SONS, FETTER LANE. 



Sebvakts. . . : . 

Settled by C. S. Greaves, Esq., Q,C» 
20 Geo. 2, c. 19. 

1 Complaint for non-payment of wages, under section 1. 

2 Summons: 

3 Order for payment. 

4 Warrant of distress. 

5 Information for misusage, under section 2. 
Summons. 

7 Discharge. 

4 Geo. 4, c. 34. 

8 Information for misconduct, under section 3. 

9 Warrant to apprehend. 

10 Conviction, 

11 Commitment. 

Masteb akd Servant Act, 1807. 

12 Information and complaintj under s. 4.. 

13 Summons, under s. 4. . 

14 Warrant of apprehension, under s. 7. 
16 Order for compensation, under s. 9. 

16 Warrant of commitment for neglect to fulHl contract and 

find security, under s. 9. 

17 Warrant of commitment in default of distress, under s. 11. 

18 Warrant of commitment for aggravated misconduct, &c., 

under a. 14. 

*^« WJiere three quires of any of these forms are taken, the name of * " 
the county, §^c. is printed in without extra charge. 



WORKS JUST PUBLISHED BY 
SHAW AND SONSi FETTER LANE. LONDON, 



THE NEW SANITARY L A WS, containing the Public Health 
Acts, 1848 and 1858, and the Local Government Act, 1858 i^. 
including all Acts on the subject to the end of the Session of 
1871 ; with Introduction, Notes, and Index. By W. G, 
Lumley, Esq., Q.C., and b). Lumley, Esq., Barrister-at-Law. 
Second Edition, Crown Svo.,pp, 540, jJrice I2s., cloth boards. 

*' other authors have liandled the same subject, but noue with the same success as 
Mr. jAim\ey.**— Justice of tlie Peace. 
" Thi« work will be invaluable.'*— Law Magazine and Law JRevietv, /• 

" A most useful text- book. "—T/<c Lancet. 



Works published by Shaw and Sons, Fetter Lane. 



THE VACCINATION ACTS-ContaiDing the Vaccinatioa 
Act, 1867, together with the Vaccinalioa Act, 1871, with 
Introduction, Notes, and Index. By A. C. Bauke, Esq., of 
the Locat Government Board. Fijih Edition, Demy i2m0f 
pp. 95, price Ss. 6d., cloth limp. 

Revised and Corrected to end of Sessions, 1871. 

THE TOWN COUNCILLORS' MANIhAL-This work gives 

a condensed view ot the powers and X)utie6 of Municipal 
Corporations, brings down Law as amended by the Municipal 
Franchise and Assessed Rates Acts of Last Session to the 
time of Publication. Its general arrangement is similar to that 
adopted in *' The Justices* Manual;" taking (by permission) 
The Treatise on Municipal Corporations, by T. A. Arnold, 
Esq., S.M., as the groundwork. The Law with respect 
to the qualification of Burgesses — the revision of the Burgess 
Lists — the Nomination and Election of Councillors, Auditors, 
and Assessors — Corporate Property — the Watch Committee — 
and the powers of Town Councils (as Municipal Corporations) 
is fully given. By Samuel Stone, Esq., Town Clerk of 
Leicester, and Author of '^ The Justices' Manual." Cloth, 10^. 

Deviy l^mo, pp. 246^ pnoe Is. 6(2., cloth hoards. 

PRECEDENTS OF LEASESi with Practical Notes. In Six Parts. 

By John Andrews^ B.A., Solicitor. 

IV. Stamps. A 

V. Costs of Lease and Counterpart. 
VI. Statutes. 



I. Precedents of Agreements. 
II. Precedents of Leases. 
III. Miscellaneous Forms. 

" We have little doabt it will receive theJt^coinA.^t deserves.*' — Jvstiee of the 

•* This book is accurate and practical.'*— i«n) Timis. ' ^^\J 
" Mr. Andrews's book is a very excellent^o^ction of preced^ts of leases.*'— 
Lam Magazine and Review. k\ M f-k 



THE ELEMENTARY EDUCATION a6T. 1870 & 1871, 

with Introduction, Notes, ana Index, containing an Appendix 
with all the Incorporated Statutes ; also the Order of Accounts 
settled by the Poor Law Board, with Letter of Instruction 
thereon by the Committee of the Privy Council on Education. 
List of the School Board, Rules to be observed in planning 
Schools, &c. By W. C. Glen, Esq., Barrister-at-Law, and 
of the Local Government Board. — %* Some thousands of this 
Work have now been sold, which forms a sufficient index to 
its value. — New Edition, Demy l2mo, pp. 239, price 3s. 6d. 
iCloth boards. 

TH^ NUISANCES REMOVAL, DISEASES PREVENTION, 

and Sewage Utilization Acts^ with Introductory Comments, 
Cases, Forms, and Index. By D. D. Keane, Esq,, Q.C. 
Sixth Edition^ by W. Cunningham Glen, Esq., of the 
Middle Temple, Barrister-at-Law, Demy 12mo.y pp. 220, 
price 5«. olotk boards, published in 1870. 

•< We have noir another edition by Mr. Glen, whose knowledge of the subject enables 
him to present a book which leaves nothing to bedesh'cd.'*—JtM^ice oftlie Fcace. 

[Continued at end of' Work. 
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INTRODUCTION 



TO THB 



THIRD EDITION, 



It has been thought well in preparing the present 
edition to retain^ as far as possible, the original text 
and the original arrangement of the work. It has, 
however, been necessary, owing to recent legislative 
enactments, to re-write that portion which relates to 
the Criminal Law. A chapter has been added on 
the Law of Trade Unions and Strikes, and also one on 
the Law of Arrest for Crimes. A large number of 
additional Cases have been cited from the various Law 
Reports^ the points decided in the more important 
cases are set out in the text, those of less importance, 
and merely illustrative of principles discussed in the 
text, are referred to in the foot notes. And an 
Appendix, giving a list of the Statutes now practically 
regulating the contract of service, has been added. 

CHARLES HAMILTON BROMBY. 
4, Enra's Bench Walk. 



INTEODUCTION 

TO THE 

FIRST EDITION. 



Among the various relations in society^ there is scarcely 
ono^ perhapS; in which a knowledge of the law, as affect- 
ing the parties in their relative capacities, is more im- 
peratively demanded, or more imperfectly possessed, 
than in that which forms the suhject of the following 
Treatise. Even among professional men, unless of 
very considerable experience and research, the know- 
ledge of this branch of the law must necessarily be 
very confined, from the circumstance of its being only 
to be acquired, either by steadily pursuing the subject 
through all the reports (for which but few can afford 
the requisite time), or by perusing the very voluminous 
works in which alone it has been treated of, and in 
which, consequently, the space devoted to it is very 
limited. The author having himself experienced this 
difficulty, and, in overcoming it, acquired the mate- 
rials for, in a great degree, removing the obstacle for 
the future, has therefore been induced to arrange his 
notes, and bring them before the Public, in the hope 
that even the present imperfect work, from its accessi- 
bility and familiar style, may prove extensively useful, 
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via INTRODUCTION. 

not only to the law student/ but to those also more im- 
mediately interestec^y namely^ the parties themselves. 
In some few instances he has ventured, with a view to 
invite the attention of more competent persons to the 
points in question, to offer opinions and suggestions of 
his own ; but in all such cases they will be found to be 
given as the mere doubts, or ideas, of the writer. 

It will be seen that those branches of the Law of 
Master and Servant, which peculiarly relate to Agri- 
culture, Manufactures, and Trades, are altogether 
omitted here, as being mostly regulated by distinct 
statutes, applicable only to a particular class, and not 
to servants in general, and as it was an especial object 
to coDfine the work to a very moderate size. 
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LAW 

OP 

MASTEB AO SERVANT. 



I.— OP THE CONTRACT OF HIRING. 

Thb relation of master and servant, as acknowledged 
by tbe law of England, is founded in convenience, and 
may be said to exist- wherever a person is retained and 
employed to perform work or business for another. 
There is a distinction between menial servants and. 
such as are not employed in a menial capacity, as 
clerks, shopmen, governesses, and the like. A servant 
may be a menial servant though he does not reside 
within the walls of the master's house. Thus, where a 
head gardener was hired for a year, at 100/. wages, to 
superintend hot-houses, pineries, &c., and a house was 
assigned him within his master's grounds, and he had 
the privilege of taking in apprentices for a year at 15/. 
premium, and had five under-gardeners to assist him, 
it was held that he was a menial servant (a). There is 
another class of servants who are called labourers, 
those, that is, who are employed in husbandry or 
manufactures. And a fourth division may be said to 
be that of apprentices, where the servant is bound to 
his master for a term of years to be maintained and 
instructed by him ; the word apprentice being derived, 
from apprendre^ to learn. Wherever the relation of 
master and servant exists, there must be a contract 
expressed or implied between them, that the one 
should enter for pay or other valuable consideration 
into tbe service of the other, and devote to him his 

Eersonal skill and labour. This is called a contract of 
iring, and the rules respecting it differ according to 
the capacity in which the servant undertakes to enter 
into the service of the master. 



(a) Nowlan v. Ablett, 2 C. M. 4c B. 64 ; Wood'i Init. 6L 

B 



2 Of the Contract of Hiring, 

Where the contract of hiring relates to menial ser- 
vants or domestics, it is usually understood that if the 
terms are general and not otherwise defined, either 
party may determine the service at pleasure upon 
a month's warning, or upon payment of a month's 
wages (&). It has been expressly decided in several 
cases (c) that a master may dismiss without notice, 
upon paying wages to the servant for one month 
beyond the period of discharge ; indeed, the exercise 
of this right (or, at least, the assumption and exercise 
of such a power) by masters, and the acquiescence 
therein by domestic servants, is now a matter of every 
day occurrence. On hiring an ordinary domestic^ or 
menial servant, therefore, if it be intended that the 
engagement shall determine at the end of the month, 
or at some other specific time ; or that more, or less, 
than a month's warning, or wages, shall be given, or 
sufficient; these stipulations must be entered into in 
such manner as to be capable of proof, in order to rebut 
the presumption of its being a general hiring. 

With respect to clerks, and other servants of this 
superior class, there is this distinction, that although, 
if the hiring be general, it will be construed to be for 
a year and so on until determined by notice, yet it 
must be by a notice expiring at the end of some current 
year ; the rule that a month's warning, or wages, will 
be sufficient to determine the hiring at any period of 
the year, not applying to this class of servants : it is 
nowhere, however, decided what length of notice is re- 
quired; probably three calendar months would be 
deemed requisite and sufficient {d). And the pre- 
sumption that a clerk hired for an undefined period is 
hired for a year may be rebutted by evidence of the 
custom of the trade or of any special terms U). Where 
the contract would otherwise be deemed a yearly 
hiring, the mode of payment of the wages will not 



(^) Gutter 9. Powell» 6 T. R. 326. nan v. Boulnois, 2 C. & P. 610. 

(e) Robinson v. Hindman, 3 Exp. Oandall v. Pontignj, 1 Stark. 188. 

296. Archard v. Horner. 8 Car. ic P. 4 Camp. S76. Todd v. Kellage, 23 

849. Nowlan v. Ablett, 2 C. M. & B. Law J. 1, ex. Williams v. Bvme, 

64. Fawcett o. Cash, 6 B. & Ad. 904. 2 Nev. & P. 189 ; but see Bayl'ey o. 

Smith V. Hayward, 7 A. & E. 644. Bimmell, 1 Mees. & W. 606. 

Fewings v. Tisdal. 1 Ex. Bep. 296. («) Fairman v. Oakford, 6 H. & N. 

(d) Beeston v. CoUyer, 4 Bing 809. 685. Metiner v. Bolton, 9 Ex. 518. 
19 Moo. 652. 2C. &;P.607. Hutt- 



Of the Contract of Hiring, Z 

vary the construction, nor affect its other incidents (y*). 
With respect to the necessity of heing prepared with 
proof of any stipulations, inconsistent with the implied 
terms <^ a general hiring, which may be made on 
engaging a clerk, a like observation to that above made 
with regard to domestic servants applies. 

Although not usual, it would be better if, in all cases 
of hiring, the terms of the contract were reduced into 
writing, and signed by both parties: where the engage- 
ment is for upwards of a year, or for a twelvemonth to 
commence at a future day, as it is a contract which is 
not to be performed within a year from the making 
thereof, it comes within the fourth section of the 
Statute of Frauds (29 Car 2, c. 3), and must be in 
writing, or it will be void {g\ An agreement for the 
hire of any labourer, artificer, manufacturer, or menial 
servant does not require a stamp. An instrument of 
apprenticeship where there is no premium or conside- 
ration, requires a half-crown stamp; where there is a 
premium or consideration, the stamp is an ad valorem 
one of five shillings for every ^sq pounds and for 
every fractional part of five pounds of such premium 
or consideration. Instruments, however, relating to 
any poor child apprenticed by or at the sole charge of 
any public charity, or pursuant to any Act for the 
regulation of parish apprentices, require no stamp. 
(33 & 34 Vict. c. 97, s. 39, Sched., tits. "Agreement" 
and " Apprenticeship.") The premium or considera- 
tion must be fiilly and truly set out in the instrument 
of apprenticeship under a penalty of 20Z. ; the instru- 
ment also will be void in default of so doing. Where, 
however, the time of service is to commence at a future 
day, and to last for a year from that day, and the 
servant actually enters upon the service, a new con- 
tract may under some circumstances be inferred. In 
such a casCi the contract is not a contract for more 
than a year within the Statute of Frauds so as to re-' 
quire to be in writing Qi). The consideration for the 
services, and a sufficient mutuality, must appear upon 

(/) Beeston v.Gollyer, ubi supra. tLord), 1 0. M. ft B. 20. Beeston v. 

Ex parte Humphreys, 1 Mont ft B. CoUyer, 4 Bing. 800 ; 12 Moo. 6fi2, 

418. Fawoettv.CMh,6B. acAd.004. S.C. 

(a) Bracegirdle «. Heald, I B. ft (A) Cawthome v.Cordrey,180.B» 



Aid. 722. SnelUng v. UunUogfleld N« 8*400. 
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4 Of the Contract of Siring* 

the face of the agreement ; that is^ it should express 
that the one hires, and the other engages to serve^ 
at, or in consideration of, certain wages ; whether in 
the shape of money, or food and clothing, signifies 
not: a mere gratuitous contract to stay with, and serve 
a person for two years, in order to learn a business, 
without any contract on the part of such person to 
employ or teach, having been decided to be void as an 
agreement without consideration, or mutuality (i). If 
a servant agrees with an intended employer to serve 
him for a term of years, and the latter covenants to pay 
so much a week for ^uch service, the law does not 
imply from the agreement to serve a corresponding 
agreement to employ, and the employer may conse- 
quently dismiss the servant at any time without warn- 
ing or notice, and refuse to provide him with further 
pm pi oy m en t (ii). "W here th e stfpu 1 ation s on one side are 
'fully expressed, and those on the other side are evidently 
only partially so, the rest may be implied (k). A con- 
tract by an infant, binding him to serve during a 
certain time for wages, but enabling the master to stop 
the work whenever ne chooses, and to retain the wages 
during stoppage, has been held to be wholly void, as 
not being beneficial to the infant (Z). The situation to 
be filled, and the term of hiring (if definite) should also 
be stated ; in which case, if the servant outstayed the 
period for which he was engaged, it would, in this 
respect, afterwards fall within the terms of a general 
hiring : the omission of all mention as to the duration 
of the service would have the same effect from the first. 
A contract to find a person permanent employment 
means only that he shall be employed for some sub- 
stantial period of time, and shall not be dismissed with- 
out a cause (m). If it be intended that the contract 
should be determinable during the term specified^ or 
otherwise than according to the implied termsof a general 

(0 Lees V. Whitcomb, Biiig.84. 660. WhitUe v. Frankland, L. T. 

2M. fcP.88; 8. C. S7k«8 v. Dizoo, JH. S. 680. Povan «. Fowler, 4 

A. <c E. 608. £. & B. 618. 

(i<) Dunn «. Sii7lefl, 8 Q. B. Hep. (0 R. v. Lord, 12 Q. B. Bep. 757; 

686. WillianiBon v. Taylor, 6 Q. B. 17 Law J. 181, m. c. 

Bfif). 176. Aspdin v. Austen, 6 Q. Bt (m) Haitley v. Cumminffi, and 

I^ef. 671. Sed. Tide Pilkington v. Pilkington v. Scott, ubl supra. Down 

Scott, 16 M. ft W. 660. Hartley v. «. Pinto, e Ezcb. Bep. 887. Elder* 

Oummtngs, 6 C. B. Bep. 347. ton «. Emmens, 10 L. J. C. P. 900 ; 

(ft) Pilkington V. Scott, 16K 4b W. 18 0. B. 400. 
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hiring, the special agreement should be carefully and 
distinctly set forth ; and in the case of clerks, as the 
question is still open, the length of notice to be given 
by way of warning should invariably be expressed. 
A provision may also, with great advantage, be in- 
serted, that the m&ster shall be at liberty to retain 
out of the wages the value of any things that may be 
broken, or lost, by the servant, which cannot be done 
without an express stipulation to this effect {n) ; or, as 
is very commonly done at hotels and inns, a sum of 
money may be deposited by the servant in the hands 
of the master as a guarantee fund for the same 
purpose. And as the master will be bound to pay 
wages according to the actual length of service, 
although the servant may have improperly left his 
situation without notice, it would be well to stipulate 
that, in such case, the servant shall forfeit a month's 
wages, which the master shall be allowed to deduct 
out of the wages ; otherwise the master's only remedy 
will be by action against the servant for damages {o). 
Where a livery is provided for the servant by the 
master, to entitle the servant to retain it on quitting 
his service, an express agreement to that effect is 
requisite, as without it the servant will be bound to 
deliver up his livery (p). There is no occasion to pro- 
vide for the parties being at liberty to dissolve the con- 
tract by mutual consent, as, without any such provision, 
it may in this manner be put an end to at any time {q) i 
so also by entering into a new and distinct contract, a 
mutual agreement to determine the original being 
thence necessarily inferred : but it will not be dissolved 
by the bankruptcy of the master (j), nor by a mere 
engagement to enter into a fresh contract (r). In this 
latter case, a servant, hired as footman and groom, 
entered into a subsequent engagement to bind himself 
to serve in a different capacity at higher wages and 
in a foreign country, and, in fact, accompanied his 
master to such foreign country : but it did not appear 
that the services performed abroad differed from those 

(n) Le Loir v. Briitow, 4 Camp. {q) Thomas v, Williami. 3 Nev. dc 

184. M. 546; 1 Ad. & £U. 666. Vide 

(o) Huttman V. Boulnois, S O.Jc P. pott. 

610. (r) Rex v. Buckingbam, S Nev. in 

( p) Croekar v. Holyneuz, 3 C. Ac P. H. 79 : 6 B. jc Ad. 063, S. C 
470, 349. 
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originally contracted for^ or that the servant did actuallj 
«nter into such proposed new contract, and, therefore, 
it was held that the first remained undissolved. 

Domestic servants and clerks do not come within 
the provisions of the statute of 6 Geo. 3, c. 26, for 
'^better regulating apprentices and persons working 
under contract/' although the expression '^ other per- 
sons who contract with persons for certain terms/' used 
therein, may at first sight seem so extensive as clearly 
to include them (s). 

Servants in husbandry or manufactures are some- 
times engaged by the day or week, but are understood 
to be hired for a year, when no particular time is 
limited and the wa^es are so much per annum. Thus, 
where in an action brought by a servant in husbandry, 
the declaration was on a special contract of hiring 
determinable on reasonable notice, and the breach 
alleged was, that the defendant had discharged the 
plaintiff without such notice, it was held that proof 
that the plaintiff was hired generally as a labourer in 
husbandry did not support the declaration, such hiring 
being in law a hiring tor a year, and not determinable 
at any time on reasonable notice (t). By various Acts 
of parliament power is given to the justices of the 
peace to compel persons not having any visible liveli- 
hood to go out to service in husbandry, or in certain 
specific trades. And the justices are likewise em- 

f)owered to determine differences arising between such 
abourers and their masters (u). The powers conferred 
by the stat. 5 Eliz. have been held to be confined to 
servants in husbandry; and an order of a justice for 
discharging a servant from her master's service was 
held to be void, and not merely voidable, because it 
did not appear on the order itself that she was a ser* 
vant in husbandry (x). It may admit of doubt if, 
under the 20 Geo. 2 and 4 Geo. 4, justices have power 
to order payment on an information stating that a sum 
is due to complainant for wages for labour as a carpen- 
ter (y). But the 20 Geo. 2, giving magistrates juris- 

(a) Kitchen «. Shaw, 1 N. ft P. Geo 4, c. 06 For a detailed list, lee 

701; 6A. ac E.720. S. 0. *«The Chronological Table of Sta- 

(0 lalley V. Elwin, 11 Q. B. Bep. tutes." 

742. (x) R. V. Hulcott, T. R, 683. 

(fO 6 Elis. c 4. 6 Geo. 8, c. 26. (y) Wiles v. Ckx)per» 3 A. ft £. 024. 
4 Geo 4,c 84. SO Geo. 2, c. 10. fi 
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diction to determine differences between masters and 
servants in husbandry, artificers, handicraftsmen, miners, 
potters, &c.y and other labourers employed for a certain 
time, or in any other manner, respecting wages within 
certain sums, extends to labourers of all descriptions^ 
and not merely in the particular trades or business there 
enumerated, and consequently has been held to include 
wages earned by a labourer who contracted to dig and 
stean a well for cattle, to be paid for by the foot, and 
who employed another to assist him in the work (z). 
It mus^ however, clearly appear that the relation of 
master and servant exists, or the justices will have no 
jurisdiction. Thus, where A. had contracted with B. 
to build a wall for a certain price, within a certain 
time, and having performed part of *the work, refused 
to complete it ; this was held not to be within the stat. 
4 6ei>. 4, c. 34, and a magistrate, who acted upon the 
complaint of B., and convicted and committed A. to 
prison, was held liable in an action for false imprison- 
ment (a). A workman entered into a contract with a 
master to serve him for a term of two years ; he ah* 
sented himself, during the continuance of the contract, 
from the master's service, and under 4 Geo. 4, c. 84, 
8. 3, he was summoned before justices, convicted and 
committed. After the imprisonment had expired, and 
while the term still continued, he refused to return to 
his master's service, and was again summoned before 
justices, when he stated that he considered his contract 
determined by the commitment. The justices found 
that he bond fide believed that he could not be com* 
pelled to return to his employment, and dismissed the 
summons. It was, however, held by the Court of Queen's 
Bench, that the contract continued, and that, notwith* 
standing his conviction and imprisonment, he could be 
again convicted, and that such bond fide belief did not 
constitute a lawful excuse for his absence (b). In an 
action of trespass for false imprisonment, it appeared 
that the plaintiff had been committed to prison by 
warrant of a justice under stat. 4 Geo. 4, c. 34, s. 3. Tha 
warrant alleged that the plaintiff, a collier, had been 

(«) Lowther v, Badnor, E. of, 8 088. Brenwell v. PennecS, 7 B. Ac C 

East, US* Ex parte Hughes, 8 Com. 686. 

L. Rep. 1548. (b) Unwin o. Cfairke, L. R. I Q. B. 

(a) Lancaster V. Oreaves, 9 B. & C. 417. 
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guilty ofdiven misdemeanors^ particularly that he ab- 
sented himself from the service of his masters before the 
term of his contract w^th them was completed, contrary 
to the form of the statute, £c. It was held that no con- 
viction was necessary under the statute, and that the 
warrant, whether it was an order, or in the nature of 
a conviction, was the only instrument contemplated 
by the legislature; and the legality of the imprison- 
ment depended upon the sufficiency of that instrument 
alone ; and that, whether the warrant was to be con- 
strued with less strictness, as being in the nature of an 
order, or with greater strictness, as being in the nature 
of a conviction, it was bad^ as it did not bring the 
case within the statute by averring either that the 
contract was in writing, or else that the service had 
been entered upon (c). 

In regard to apprentices, it is usual that they should 
be bound by indenture to serve their masters, and be 
maintained and instructed by them. In general they 
are bound out by their friends, though with their own 
consent, testified by their executing the indentures; 
without which the transaction is not binding (d ). The 
churchwardens and overseers of a parish not in a union, 
or the majority of them, are empowered, with the as- 
sent of two justices of the peace, to bind pauper chil- 
dren apprentices till 21 years of age. By stat. 7 & 8 
Vict. c. 101, this power in parishes included in poor 
law unions is transferred to the guardians, who are 
enabled to act without the assent of justices («). In such 
case the indentures are obligatory even though the ap- 
prentices do not execute them. A variety of statutes 
regulate the manner in which parish apprentices are 
to be bound, assigned, registered and maintained: 
and there are provisions b}'' which the justices of the 
peace are empowered to settle disputes between such 
apprentices and their masters, and to discharge them 
from their indentures upon reasonable cause shown (,/). 
Some of these provisions extend to apprentices gene- 
rally, and give tne justices jurisdiction even where the 

(c) Lindsay v. Leigh, 11 Q. B. 684. See St. Nicholas, Rochester, 
Rep. 4.55; et Tide Turner's Case, 9 v. St. Botolph, SI L. J. M. C. 268. 
Q. B. Bep. bO. In jre Oeswood, 2 E. (e) 6 Eliz. c. 4. 48 Elis. c. 2. Cro. 

«c B. 052. Car. 179. 7 & 8 Vict, c 101. 18 Qeo. 

(d; B. «. Amesby, S B. Ac AM. 9, c. 47. 

(/) See Appendix. 



-Of Wages. 9 

apprenticeship IS not one made under the supervision of 
the parish authorities (^). Where an apprentice was 
bound to a master carrying on three trades^ and during 
the apprenticeship the master abandoned one of those 
trades, it was held to be sufficient justification for the 
apprentice to leave the service before the expiration of 
the period of his apprenticeship (g). It is, however, a 
good defence to an action brought by an appren* 
tice against his master for not teaching him, that he 
has quitted the service without leave (A). So in like 
manner it is a good defence for the master to prove 
that the apprentice would not be taught, and by hi^ 
own wilful acts prevented the master from teaching 
him (i). 

- • 

II.— OF WAGES. 

To entitle a servant to wages no express agreement 
to that effect is required; but every retainer of a 
servant will be presumed to be in consideration of 
wages, until the contrary be shown, which may be 
done either by proving an express agreement that the 
services were to be rendered gratuitously, as with a 
view to a legacy from the employer (ti), or to being 
bound as an apprentice (fe), or the like : or the pre- 
sumption may be rebutted by showing that the services 
commenced, and have been continued, under such cir- 
cumstances as render it improbable that any contract 
for wages was ever contemplated between the parties ; 
as where a slave came over to England, with his 
master, in the capacity of servant, and so continued in 
this country (i); in which case it was held, that, 
although he had thereby become free, yet in the 
absence of an express agreement for wages, none could 
be implied. So where a man and his wife lived with 
a brother, and helped him in his business, it was held 
that they had no right to wages, unless the jury should 

(/) See Appendix. (it) Le Sage v. Coussmaker, 1 Esp. 

(a) Ellen v. Topp, SO L. J. Ex. 241 ; 18». 

Ex. 424. See Batty o. Monks, 12 {h) Wilkini v. Weill, 8 C. & P. 

L.T. N. 8. 882. 231. 

[h) Hughes o. Humpbreys, 6 B. ft (Z) Alfred «. Fltijameft (Marquis), 

€. 6**0. 8 Esp. 8. Bex V. Tliamei Pittoo, 4 

(i) Raymond v. Minton, L. B. 1 Doug. 800. 
Ex.244. 

B 3 
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be of opinion that there was an agreement, either 
express or implied, that payment should be made for 
their services (m). If it appears that it was either 
expressly or impliedly agreed that there should be 
some remuneration, but that the amount of it was left 
unsettled, the servant will be entitled to receive the 
fair value of his services {n). If the right to wages 
depends upon some condition, as, for example, the 
certificate, or the determination of some third party, 
no action can be maintained until the condition is 
accomplished, unless, indeed, the master wrongfully 
prevents the performance of the condition {d). In the 
common case of a young and inexperienced servant 
hiring herself in Consideration of being found in neces* 
saries, without any, or at most, trifling wages, the 
proof of this express contract would rebut any im- 
plied contract for any other or greater wages,* arising 
merely from increased experience or skill, and could 
only be itself repelled by evidence of a subsequent ex- 
press contract, or of circumstances from which the 
same mi^ht be inferred, to pay additional wages from 
a particular time. In the absence of any agreement 
for wages, express or implied, none can be claimed (/?). 
As was observed by Martin, B., in the case of 
Reeve v. Reeve (q), " Service, however long continued, 
creates no claim for remuneration, without a bargain 
for it, either expressed or implied, from circumstances 
showing an understanding on both sides that there 
should be payment." A party entered into the service 
of another under the following contract : " I hereby 
agree to enter into your service as a weekly manager, 
to commence from next Monday. The amount of 
payment I am to rexjeive I leave entirely to you." It 
was held, by Alderson, B., against tne opinion of 
Parke, B., that he was entitled to whatever was a reason- 
able remuneration (r). In another case the plaintiff 
wrote to the defendant as follows : ^^ I agree to accept 



(m) Davies v, Davtes, C. & P. 87. ( p) Osborne «. Ooyernon of Guy's 

(n) Baillie v. Kell, 4 Bing. N C. Hospital, Stra. 788. 

038. Peacock v. Peacock, 8 Camp. (g ) 1 F. & F. 280. Foord v. Mor- 

43. Bryant o. Flight, 6 M . & W. 114. ley, 1 F. & F. 496. 

(o) Monran v. Bimie, 9 Bing. 678. (r) Bryant o. Flight, 6 M. & W. 

Mllner v. Field, 5 Ex. 889. Hockster 114 ; 8 Jur. 081. 

0. De la Tour, 8 E. ^ B. 678. 
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the appointment of secretary qf the Lancashire Cotton 
Mill Company, upon the following terms, viz., first, 
a salary of 300Z. per annum, commencing at the 
present date-, if the company be completely registered 
and put into operation ; if not, I shall be satisfied with 
any remuneration for my time and labour you may 
think me deserving of and your means can aflbrd." 
The defendant then wrote to the plaintifl^ as follows : 
" It is distinctly agreed and understood, that if the 
company is not forpoed and carried out, that part of 
your letter which alludes to your salary to be null and 
void, and that at the expiration of three months it is 
entirely left to me to give to you such sum of money as 
I may deem right, as compensation for labour done, 
in the event of the company not being carried out." 
The plaintiff rendered some services, but the company 
was not carried out: it was held that there was no 
contract upon which the plaintiff could recover any 
portion of his salary («). "Where the contract was to 
serve as an apothecary's assistant at such a salary as 
C. should think reasonable, it was held that, without 
making an application to C. to fix the salarv, the 
assistant could not recover wages as for work and 
labour (t). 

Where a servant was hired at certain wages, but in 
addition thereto, as an encouragement for his greater 
assiduity, his employer was to make him a present of 
20/.| and the servant was to continue in the service at 
all events for one year, it was held that, for every year 
during the continuance of such service, the servant was 
entitled to the present of 20Z., the contract being im* 
pliedly renewed in all its parts yearly, till put an end to 
Dy one of the parties {u). No increase of duty or labour, 
by reason of alterations in the situation or arrange* 
ments of the master, will of itself entitle the servant to 
an increase of wages, but an express agreement to that 
effect is requisite ; and in a case (v) where a deputy 
sought to recover against the executor of his deceased 
principal an increased salary for executing the duties 



(«) Roberti v. Smith, 28 L. J. Ex. fu) Mansfield (Earl) v. Scott, 1 

164 ; 4 H. & N. S16. Clark ft Fin. S119, 

{t) Owen V. Bowen, 4 C. & P. 08. (v) Bell v. Dnimmond, Peake, 45* 

And tee Taylor v Brewer, 1 M. ft 8. 
200. Jewry v. Bulk, 5 Taunt. S02. 
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of a new office to which the deceased had been ap- 
pomted| it was observed, that had the plaintiff's case 
rested wholly on the fact of the new duty being im- 
posed upon him, it would not have entitled him to 
come into a court of justice for an additional stipend 
on a qwmtum meimit : if it did, every porter in a shop, 
or clerk in an office, would, upon an increase of his 
master's business, be equally entitled to demand an 
increase of wages. But, upon the evidence produced, 
it clearly appeared that the testator himself thought 
that he ought to pay something, and the only matter 
in controversy between him and the plaintiff was the 
quantum of the additional allowance. 

The right to wages is not affected by reason of the 
servant being unable, through temporary sickness or 
accidental injury, to render any services to his employer; 
and in the case of an agricultural servant it is laid 
down (w) that " if a servant, retained for a year, 
happen within the time of his service to fall sick, or 
to be hurt or lamed, or otherwise to become non potent 
in corporcj by the act of God, or in doin;j^ his master's 
business, yet the maater must not therefore put such 
servant away, nor abate any part of his wages for such 
time ; " but it should be observed, that although this 
passage is on principle equally applicable to the case 
of menial servants, yet it can only be sub mode, so as 
not to disturb, or interfere virith, the master's right to 
determine the service by a month's warning or 
wfiges (or). In the case of a servant not menial, a 
temporary disability through sickness will have the 
effect of suspending his right to wages, if they are 
made to depend on the actual performance of service; ; 
thus, where by an agreement the defendants in an 
action for wages had taken the plaintiff into their 
service for five years^ if he should so long live and be 
able to perform and actually perform the services con- 
tracted for, and upon like condition covenanted to pay 
him a certain salary^ it was held that the plaintiff could 



(n>) Dalton'f Jast. e. SS, p. 141. Hindman, 8 Etp* S86. Cutter «. 

Edit. 1742. Powell, 6 T. R. 890. Contra, Cald. 

(x) Fawcett v. Cash, 8 Nev. dc M. 11, citing Temple v. Prescott. 
177) 6 B. Ic Ad. 904. Boblnaon «. 
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not recover his salary for such time as he was absent 
from the place of his employment upon sick leave^ 
though during that time he had not ceased to be in 
the service of the defendants {y). 

Where a yearly servant (other than menial) is dis- 
missed, for any of the causes which have been held to 
justify the master in discharging him without notice, 
he forfeits all right to wages tor any part of that year, 
as the year must be completed before the servant is 
entitled to anything {z\ ; and that, even though the 
master have recovered damages against him for the 
same act of misconduct (a) ; but it seems that menial 
servants would, nevertheless, be entitled to wages np 
to the day of dismissal, upon the ground, as it is 
said (6), of that being the general understanding on 
the subject; unless, indeed, the dismissal be for em- 
bezzlement or making away with the master's property, 
in which case it has been ruled {p) that the amount of 
the embezzlements is immaterial ; and that though the 
arrear of wages. may exceed the value, the servant 
cannot recover any part. 

If a clerk or other yearly servant (not menial) im- 
properly leave his situation without notice, not having 
any sufficient cause to justify the omission {d)y it seems 
doubtful whether he does not thereby disentitle himself 
to any unpaid part of the current year's wages (e) ; 
but there can be no question that he would be liable to 
an action for leaving his service without notice. 

It may be observed that, if a servant's wilful dis- 
obedience of orders be a good ground of dismissal and 
forfeiture of wages accruing due, of which there can 
scarcely be a doubt (/), the wilfully absenting him- 
self from his situation in order to avoid the performance 



(y) luglif V. Eaf t India Cotnpanj, 
18 L. T. 93, q.b. 

(2) Bex V. Welford, Cald. 67. 
Spain o. Arnott, 9 Stark. SM. At- 
kin V. Acton, 4 0. Il P. 908. 

(a) Turner v. Bobinson, 6 G. dc P. 
16. 

(Jb) Gutter V. Powell, 6 T. R. 896. 
Bobinton o. Hindmao, S Eip. 986; 
9 Set. N. P. 1089. 

(0) Brown «, Oroft, 1 Chitt. Pr. 
Law;89. 



id) Vide infra, indnz, tits. "Bights 
of Servants," ** Discharge." 

(0) Noj's Max, 00. Huttmann v. 
Boulnois, 9 C. ft P. 610. 

(/} Spain 0. Arnott, 9 Stark. 950. 
Callo o. Brouncker, 4 0. dc P. 618. 
Craufurd r. Beid, 1 Shaw, 194. 
Bobinaon «. Hindman, 8 Eip. 98). 
See Button v. Thompson, L. B. 4 
C.P.880. 
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of his duties must surely be so likewise. For wLat 
substantial difference is there between refusing and 
wilfully neglecting to perform a diutj 7 It is conceived^ 
none. 

All contracts for personal services are put an end to 
by the death of either party, but rij»;hts of faction under 
such contracts which have accrued previous to the 
death are not taken away. In a recent case tbo 
plaintiff was the administrator of one Stubbs^ who had 
in his lifetime entered into a contract to perform certain 
work for the defendants in 15 months for 500/.^ 
payable under the contract in five equal quarterly 
instalments. The deceased man Stubos performed 
one quarter's work and received 100/. He then per- 
formed his work during the second and third quarters^ 
and at the expiration of the third quarter became 
entitled to twoiurther instalments of 100/. each. He 
then died. It was held that his death dissolved the 
contract, but did not divest his representative of the 
right of action, which had already vested in thedeceased, 
to recover the 200/. {g). Though the death of a 
servant or of a master puts an end to the contract of 
service, yet in the case of a servant's death his personal 
representative will be entitled to a proportionate part 
of the current year's wages unless the contract 
be specially conditioned for a completion of the 
service (A), In the recent case of Farrow v. Wilson j 
the plaintiff was hired by one Pugh to serve as farm 
bailiff, at weekly wages, with other advantages, and a 
residence in a farm-house ; the service to be' determi- 
nableby a six months' notice on payment of six months' 
wages. Pugh died. It was held that the personal 
representative of Pugh was not bound to continue the 
plaintiff in the service, or to pay him six months' wages. 
If the master become bankrupt the servant is, by the 
Bankruptcy Act, 1869, placed in a better position than 
other creditors. By section 32, it is enacted : *^ The 
debts hereinafter mentioned shall be paid in priority of 



(9) Stubbs o. HoljwftU Railway 8, p.1. Stubbs o. HoIjweU Railway 

Company, L. R. 2 Ex. 811. Company, supra Boast v. Firth, 

(A) Cutler o. Powell, 6 T. R. 320. L. K. 4 C. P. I. farrow v. Wilson, 

Smith's Leading Cases, eth ed., vol. L. R. 4 C. P. 744. 
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all other debts. Between themselves such debts shall 
rank equally, viz., all wages or salary of any clerk or 
servant in the emplovment of the bankrupt at the date 
of the order of adjudication, not exceeding four weeks' 
wages or salary, and not exceeding 50/. ; all wages of 
any labourer or workman, in the employment of the 
bankrupt at the date of the order of adjudication, and 
not exceeding two months' wages." If any larger sum 
than that for which priority is given by the above 
section is due, the servant must prove for the difference, 
and take rank with the. ordinary creditors. Where 
under a similar section of a former Act the commis- 
sioners rejected the claim of a clerk for three months' 
wages, and 817Z. for arrears of salary due to him as 
clerk and cashier to the bankrupt, on the ground that he 
wiis to have participated in the proceeds of a patent^ it 
was held, on petition against their decision, that the claim 
was well founded (i). A similar provision in the 
previous statute relating to bankrupts (^) was held not 
to be confined to trade clerks, but to apply to cases 
where there was an engagement to serve of a more 
permanent nature than a weekly hiring (Z). A clerk 
or a foreman engaged at a weekly salary, and to havo 
two suits of clothes per annum, was held to be within 
the meaning of tbe provision (m)^ and where a clerk 
had served for upwards of six months he was held 
entitled to the allowance for wages, although the 
bankrupt had not actually been a trader for more than 
two months out of the six (n). The bankruptcy, how- 
ever, of the master does not dissolve the contracts 
between him and his clerks or servants, and, therefore, 
the clerk, of a bankrupt trader may, even after he has 
obtained his certificate, recover his salary for tbe whole 
year ((»), giving credit for so much as he may have 
received under the bankruptcy. The contract of ap» 
prenticeship is one of a personal nature, and is therefore 

Ci) Ez parte Hickin, in re Elllns, (m) Ez parte Humphreys, 1 Mont. 

19 Law J. Bank. 8. 8 De O. & Sm, & B. 418. 8 Deae. & Gh. 114. 

602. (n) Ex parte Oough, 8 Deae. & 

{IC) 6 Geo. 4, c. 16, s. 48. Chit. 189. 

(I) Ez parte Neale, 1 Mont, dc (o) Thomas «. Williams, 8 Xev. A; 

Mac. 194. Ez parte Gtough, 1 Mont. M. 545 j 1 Ad. & EU. 685. 
fc B. 417. Bz parte Collyer, 2 Moat, 
dc A. 89. 
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upon the principle above enunciated^ in the absence of 
any stipulation to the contrary, put an end to by the 
death of either party, and upon such death there is no 
breach of contract upon which any action will lie 
against the executor, whether for damages, or for a 
return of a portion of the premium (/?). The case of 
an apprentice whose master becomes bankrupt is pro- 
vided for by the Bankruptcy Act, 1869, as follows:— 

" Where at the time of the presentation of the peti- . 
tion for adjudication any person is apprenticed or is an 
articled clerk to the bankrupt, the order of adjudication 
shall, if either the bankrupt or apprentice or clerk 
give notice in writing to the trustee to that effect, be 
a complete discharge of the indenture of apprenticeship 
or articles of agreement, and if any tnoney has been 

ERid by or on behalf of such apprentice or clerk to the 
ankrupt as a fee, the trustee may, on the application 
of the apprentice or clerk, or of some person on his 
behalf, pay such sum as such trustee, subject to an 
appeal to the court, thinks reasonable, out of the bank- 
rupt's property to or for the use of the apprentice or 
clerk, regard being had to the amount paid by him or 
on his behalf, and to the time during which he served 
with the bankrupt under the indenture or articles before 
the commencement of the bankruptcy, and to the other 
circumstances of the case. 

" Where it appears expedient to a trustee he may on 
the application of any apprentice or articled clerk to 
the bankrupt, or any person acting on behalf of such 
apprentice or articled clerk, instead of acting under the 
preceding provisions, transfer the indenture of ap- 
prenticeship or articles of agreement to some other 
person " (q). 

Where the apprenticeship fee had been paid, although 
the articles had not been executed, proof was allowed 
in a case under a similar section of a former bankruptcy 
Act (r). 

A general contract of hiring may be dissolved at any 
time during the year by mutual consent, and, where 



(p) Whincup V. Hugheg, L. R. (r) Ex parte Haynet, 2 Gl. & I. 

C. P.78. 128. 

(?) 83 & 83 Vict. c. 71, f. 88, 
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so pnt an end to, a& agreement may, in the absence oif 
evidence to show that such was not the intention of 
the parties, be implied entitling the clerk or servant to 
recover salary pro raid (s) ; out whether he be sd 
entitled or not is a question for the jury upon the whole 
circumstances. In an action by an assistant surgeon 
for wages, it was proved that toe plaintiff had served 
the defendant for nearly half a year, and that payments 
were made during that time on account of wages, but 
not according to any yearly amount, or at any definite 
periods of the year. The plaintiff afterwards fell ill 
and was taken to a hospital, and after his recovery did 
not return to his employment, nor did the defendant 
require him to do so. It was held that there was no 
evidence of any hiring for a year, and that the plaintiff 
was entitled to recover wages on a qtuintum meruit for 
the time he served (t). 

Care should be taken to be able to prove the pay- 
ment of wages, and therefore it would be proper in all 
cases to take receipts for the same ; although, if the 
servant have left his situation for any considerable 
length of time, the presumption will be that he has 
been paid (u). But where the servant is under age, 
the master may be considered to stand, as it were, in 
loco parentis, and it will not be safe to pay the servant 
her wages without seeing to the proper application of 
them, as, if spent in the purchase of articles of finery, 
or other things not necessary for, or not for the benent 
of, the servant, the master will be liable to pay ovep 
again. In an action brought to recover the amount of 
a servant's wages (or), it appeared that money had been 
advanced by the master to the servant, who was then 
under age) on account of her wages, to enable her to 
pay for a silk dress, a reticule, lace for her caps, and 
various other articles, and that he had paid some coach 
fares for her and her mother; an account had also 
been settled with the servant and the balance paid to 



(•) Thomas «. WfUiams, ubi supra. (u) Sellen «. Normam, 4 C. ft P. 

Lamburn «. Craden, 2 Scott's N. B. 80. 

638; 2 Man. dc Or. 258, S. C. («) Hedglej v. Holt, 4 C. Ic P. 

it) Bayley v. Rimmell, 1 M. dc W. 104. 
fi06. £t TMe PhiUips v. Jones, 1 ▲. 
&E.a88. 
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her : but it was determined, that the monies advanced 
to the servant, to enable her to pay for things not 
necessary, could not be set off against the servants 
claim for wages, and that, as to so much only as was 
for the purchase of necessaries, the payment was valid. 
7^ Before the passing of the Married Women's Property 
Act, 1 870, it was necessary, in all cases where a married 
woman was a servant, that care should be taken to 
ascertain that she had authority from her husband to 
receive money which she had earned, all money 
earned by the wife being then, in law, the property of 
the husband (y). So in Offley v. Clayy an action 
brought by a husband for money earned by his wife, it 
was held that if the defendant would avail himself of 
any payments made to the wife he should plead pay- 
ment to the plaintiff, and that whether the wife had 
authority to receive was a question for the jury. 

But now the wages and earnings of any married 
woman acquired or g-ained by her after the passing of the 
Married Women's Property Act, 1870, in any employ- 
ment, occupation, or trade in which she is engaged^ or 
which she carries on separately from her husband, and 
also any money or property so acquired by her through 
the exercise of any literary, artistic, or scientific skill, 
and all investments of such wages, earnings, money, or 

Property shall be deemed and taken to be property 
eld and settled to her separate use, independent of 
any husband to whom she may be married, and her re- 
ceipts alone shall be a good discharge for such wa^j^es, 
earnings,, money, and property {z). And, by a suose- 
quent section, a married woman is enabled to maintain 
an action in her own name for the recovery of such 
wages, earnings, money, and property (a). 

It is the duty of the master to pay the wages of his 
servant to the servant in money, when they become 
due. In order to prevent a practice which was formerly, 
and it is to be feared, still is, very prevalent, of paying 
workmen otherwise than in current coin, the Act 1 & 2 
Will. 4, c. 37, known as the Truck Act, was passed. 
It is applicable only to those persons who contract as 

(y) Buckley v. Collier, 1 Salk. 114. iz) 83 dc 84 Vict. c. OS, s. 1. 

Offley r. Clay, 8 M. & 0. 174. (a) Id. •. 11. 
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labourers, that is to say, to use their personal services, 
and to receive payment for such services as Wages (b). 
An independent contractor employing men under him 
is not within the Act^ though he personally la1;>ours from 
time to time (c). 

Deduction or stoppages made from the wages of an 
artizan in the hosiery trade in respect of frame rent, 
standing of machines, winding the material, fines for 
irregular attendance, &c., amounting to a sum of about 
Ss. ^d, a week, fixed charges, were held. not illegal (c?). 
Sect. 23 of the Truck Act permits an employer to con- 
tract to supply the artificer with medicine, medical 
attendance, and materials to be employed in his occupa* 
tion, if a miner, and to demise to the artificer a tene- 
ment at any rate reserved, and to contract to make 
stoppages or deductions from the wages in respect of 
rent, medical attendance, &c., provided the contract 
for such stoppages be in writing, and signed by the 
artificer. It was held that the amount to be deducted 
in respect of each head of deduction need not be 
specified in the written contract under this section, and, 
further, that the contract as to the supply of materials^ 
in order to be within sect. 23, must be an absolute 
contract of sale, and not a mere hiring (q). Where an 
employer stopped part of the wages of an artificer, 
employed in a coal and iron works, as a contribution to 
funds established by him to provide medical attendance 
for the artificers employed by him, and schools for 
their children, without any written agreement, it was 
held that the artificer was entitled to recover from his 
employer the whole of the deductions ( /*). 

By Stat. 23 & 24 Vict, c. 151, s, 28, wages are to 
be paid to persons employed in mines in money. By 
Stat. 33 & 34 Vict. c. 30, it is enacted that ^' no order for 
the attachment of the wages of any servant, labourer, 



(b) BXlej V. Warden, 2 Ex. 50 ; 18 {d) Archer «. James, 8 B. & S. tfl ; 

L. J. ex. 120. L. J. Q. B. 168. Chawner v. Cum- 

(e) Sharman v. Sanders, 22 L. J. mings, 8 Q. B. 811. 

C. P. 86; 18 0. B. 166. Floyd v. («) Cutts v. Ward, L. R. 2 Q. B» 

Weaver, 21 L.J. Q. B. 151. Ingram 857. 

«.Bame8,7£.&B.115. 182(Ex.Cli.); (/) Ptllar v, Uynri Coal Com- 

26 L. J. Q. B. 82, 810. Sleeman v. pany L. R. 4 G. P. 752. 
Barrett, 2 H. & 0. 084 : 88 L. J. ex. 
158, 
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or workman shall l)e made by the judge of any court 
of record or inferior court." 

Although a master is not bound to provide a servant 
wit^ medicine (k), yet if the master, when a servant 
falls ill, calls in his own medical man, he cannot after- 
wards charge that against the servant's wages, unless 
there be a special contract between the master and 
servant that he should do so (t). So also with regard 
to goods lost or broken by the servant, unless it have 
been expressly stipulated oetween the parties that the 
master shall be allowed to retain out of, or set off 
against the servant's wages the value of such goods, it 
tannot be done, however gross the carelessness or 
misconduct of the servant may have been (k). The 
master^s only remedy is by proceeding against the 
servant. 

If a clerk or other yearly servant (except menial) be 
improperly dismissed before the expiration of the year, 
or other time of his hiring, he may, on showing his 
readiness to complete the service, recover wages for the 
full time of hiring (l) : and it seems that where the 
clerk has served part of a quarter, and is willing to 
serve the residue, he will in contemplation of law be 
considered to have served the whole, and be entitled 
therefore to recover the quarter's salary under the 
common count for work and labour. It has been held 
that the wages cannot be recovered under the common 
count for work and labour, unless the period for which 
they were payable has elapsed before action brought (m). 
The audit clerk of a railway company, under an agree- 
ment for 140Z. a year, determinable by three months' 
notice, or payment of three months' salary, was im- 
properly dismissed without notice ; and being sued by 
the company for monies in his hands belonging to 
them, claimed to set off the three months' salary pay- 
able to him under the agreement, and was held 



(h) Wennall v. Adnej, 8 B. & P. 875 ; 1 Stark, 108. Collins o. Price, 

S47. Rex o.^Smlth, 8 Car. & P. 153. 2 M. & P. 288. Pagani v, Oandolfl, 

(i) Sellen v. Norman, 4 C. & P. S C. & P. 870. Smith o. Thompson, 

88. Lamb v. Bunce, 4 BI. dc S. 275. 8 C. B. Rep. 44. 

(ft) Le Loir v. Brlitow, 4 Camp. (m) Smith v. Hayward, 7 Ad. ft 

184. E. 544; 15 IjeR. Obi. 5Q ; and see 

(I) Oandall v. Pontignj, 4 Camp. Archard v. Homer, 8 C. ft P. 849. 
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entitled to do so^ tbe dismissal having been improper and 
without notice (n). Where a plaintiff had been em- 
ployed by two partners, against both of whom he had 
Drought an action of assumpsit for wages, to which 
they pleaded that on a dissolution of partnership it was 
agreed between them that one of them alone should be 
liable for the debts, and that the plaintiff knew of and 
assented to that arrangement ; it was held that, not- 
withstanding a verdict for the defendants upon this 
issue, the plaintiff was entitled to judgment, the plea 
only alleging a discharge of one, whereas to entitle 
the defendants to judgment it was requisite to construe 
it as a discharge of both the partners (<?). If the dis- 
missal is justihable, as where a servant is discharged 
for improper conduct, it has been held that the servant 
cannot recover any part of the salary current from the 
last pay day at tbe time of his dismissal ( p). 

It ha*s been held that if a master agrees to take a, 
servant into his service at a future fixed time, and 
afterwards, before the time, expressly renounces and 
withdraws from his agreement, the servant may at once, 
although the time for the commencement of the service 
has not arrived, bring an action against his master to 
recover damages for the loss of the situation (^). If 
a servant be wrongfully discharged by his master 
he may at once bring an action against his master for 
tbe breach of contract in so discharging him (r), or 
he may treat the contract as rescinded, and sue for the 
value of the services actually rendered by him («). 
"Where the action is brought to recover wages actually 
earned, the common indebitatus count for work and 
labour done is sufficient ; but it is not sufficient so to 
declare to recover a month's wages due in lieu of 
a month's warning; in the latter case a special 
count is the proper form of declaration {€), If the 

(n) East Anglian Hallway Com- v. Knight, L. B. 7 Ex. Ill (Ex. 

pany v. Lythgoe, 20 L. J. C. P. 84. Ch.) 

{o) Thomas v. Shillibeer, 1 M. & (r) Pagani v. Oandolfl, 2 G. Ac 

W. 124. P. 970. Smith's Leading Cases, 6th 

(p) Ridgway ▼. Hangerford Mar- ed. 40. 

ket Company, 8 A. & E. 171. («) Smith's Leading Cases, id. 

(9) Hochster «. De la Toor, 9 E. (<) BtiUen and Leake's Prece- 
de B. 678. Danube* Railway Com- dents of Pleading, 8rd ed., pp. 40, 
pany «. Zenos, 11 0. B. N. S. 152 ; 820, 821. 
18 C. B. N. 8. 826 (Ex. Ch.), Frost 
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amount due to the servant does not exceed 50/., the 
action may be brought in the county court (w); and, 
by consent of both parties, the county court may try 
actions without limit as to amount. Unless the amount 
due exceed 20Z., the action should be brought in the 
county court, otherwise theplanitifiPwill^in the absence 
of any special circumstances inducing the judge of the 
court to direct otherwise, be deprived of costs {x). A 
minor may sue in his or her own name in the county 
court for wages or for work done as a servant, but in 
the superior courts a minor must in all cases sue by a 
guardian or next friend (y). A plaint may be entered 
in the county court, within the district of which the 
defendant or one of the defendants shall dwell or carry 
on his basiness at the time of bringing the action or 
suit, or it may be entered by leave of the judge or 
registrar, in the county court within the district of 
which the defendant, or one of the defendants, dwelt, or 
carried on business, at any time within six calendar 
months next before the time of action or suit brought, 
or with the like leave, in the county court in the district 
of which the cause of action or suit wholly or in part 
arose (z). If both the plaintiff and the defendant 
dwell or carry on business in the metropolis the action, 
if brought in the county court, may be brought in the 
court in the district of which either the plaintiff or the 
defendant dwells or carries on business (a). In certain 
trades the justices have jurisdiction to settle disputes 
of trifling amount as to wages between masters and 
servants. 



(w) 18 dc U Vict. c. 61, s. 1. 14 Vict. c. 61, s. 1. S Chitt. Prac, 

(ff) 80 & 81 Vict. c. 149, s. 6. 12th ed., 1240. 

(y ) 9 & 10 Vict. c. 95, s. 64. 18 & («) 80 & 81 Vict c. 14S, s. 1. 

(a) 19 & 20 Vict. c. 108, 8. 18. 
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III.— OF THE RIGHTS OF THE MASTER. 

\8t. As against the Servant, 
2nd. As against Strangers. 

1. In the ordinary case of a general hiring, which 
has already heen shown to he a hiring for a year, the 
law implies a contract on the part of the servant to 
ohey the lawful commands of the master, and to work 
at all reasonahle hours, when required, during the 
whole and every part of that jear(c). If there be 
any agreement between the parties that the servant 
shall be allowed any particular portion of the day or 
year to himself (which will never be implied), it ceases 
to be a general hiring, and becomes what is termed an 
exceptive hiring, — that is, a hiring for a certain por- 
tion or portions, and not the whole, of the year; and 
service thereunder will not confer a settlement. There- 
fore, in the absence of all stipulation on the subject, it 
would seem that the master may at any time require 
the performance by his servant of any lawful and 
reasonable service whatever; and the servant is bound 
to execute the same with all reasonable despatch, find 
to the best of his skill and ability. This general right, 
however, is so universally restrained, either expressly, 
or by implication, that the limited right may be con- 
sidered the ordinary rule, and the general right the 
exception. It may oe expressly limited by a stipulation 
that the servant shall only be required to render certain 
defined services, or that certain others shall not be re- 
quired of him ; or, which is the more common and 
ordinary case, it may be impliedly restrained, as by 
hiring a servant to fill a particular capacity. 

In order to ascertain, therefore, whether a master is 
entitled to exact from his servant any particular ser- 
vice, it is necessary to inquire, first, what were the 
services contracted for? and, secondly, does the service 
required come within the scope of them ? Where the 

(c) Bez V. St. John, Devises, 4 M. &B. 060; B.&C.OOO. 
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servant has ooly agreed to render certain defined ser- 
viceSy as, to collect monies^ or solicit orders for his 
employer^ or even to act as clerk^ questions can seldom, 
if ever^ anse ; nor, indeed, where the hiring is general, 
and the only stipulation is with regard to the services 
which shall not be required or rendered. The diflBculty 
chiefly arises in respect to menial servants, where the 
limitation of the master*s general right is merely to be 
implied, by reason of the servant having been hired to 
fill a particular capacity; in which case, if the extent or 
scope of the servant^s contract is only to be ascertained 
by defining what are the peculiar duties attached to 
the situation denominated, to the exclusion of all others, 
the question would seem to be open to endless discus- 
sion, from the infinitely varied customs in different 
families : but if the true construction of such a contract 
on the part of the servant be, as it is submitted it ought 
to be, tnat the servant engages to fulfil and execute the 
duties peculiarly incident to that capacity, and in 
subordination tnereto, to perform such other reason- 
able services as the master may require of him, and 'his 
time will allow, the difficulty is greatly lessened, if not 
altogether removed ; and the universal practice of ser- 
vants, before engaging themselves, inquiring what 
other servants are kept, strongly countenances such a 
view (on their part at least) of the contract. If it 
were otherwise, indeed, great violence would be done 
to the principle before stated, viz., that the master is 
entitled to require the servant to work at all reasonable 
hours during the continuance of the contract. Now, if 
the construction suggested be correct, the question 
whether the service required comes within the scope of 
those contracted for, seems capable of an easy solution, 
and, after all, to be nothing more than whether, or not, 
it be reasonable as regards such servant. To show that 
the courts would not be inclined to assign very narrow 
limits to the power of the master over his domestics, 
where not unreasonably exercised, reference may be 
made to the case in which a servant in husbandry, who 
usually breakfasted at five o'clock in the morning and 
dined about two, was ordered bv his master to take a 
horse to the marsh, about a mile off, just as the dinner 
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was ready^ and, upon his refusal to go till he had 
dined) was instantly discbai^ed bj his master, and one 
of the questions raised at the trial was as to the pro- 
priety of the dismissal j(^ ; it was there said, that if 
the servant persisted in refusing to obey his master's 
oi*ders, the latter was warranted in turning him away ; 
that there was no contract between the parties, except 
that which the law made for them, and it might be 
hard upon the servant, but that it would be exceed- 
ingly inconvenient if the servant were to be permitted 
to set himself up to control his master in his domestic 
regulations, such as the time of dinner ; that, after a 
refusal on the part of the servant to perform his 
work, the master was not bound to keep him on as a 
burthensome and useless servant to the end of the 
year; and that the question really came to this, 
whether the master or the servant was to have the 
superior authority. 

In endeavouring to arrive at a conclusion, as to 
whether any given service may, or not, reasonably be 
required of a servant, hired to fill a particular capacity, 
not onl}' must the nominal rank or class of the servant 
be taken into consideration, but also his real and 
acknowledged station in society as an individual : for 
instance, if the person be hired as a clerk, whether the 
situation he one of responsibility, and the clerk a person 
of education and middling rank ; or, whether it be a 
situation of no importance, and the servant of little or 
no education or responsibility; in fact, such as are 
usually hired and paid by the week. 

Assuming, then, that the service required be reason- 
able, as respects the servant in question, if he refuse, or 
wilfully neglect to obey, or wilfully disobey, or habi- 
tually neglect, his master's orders, he may be discharged 
forthwith {e) ; and, if the hiring be by the year, and 
the servant be other than a menial or domestic, he will 
not be entitled to any unpaid portion of the current 
year's wages (/) . 

In addition to the performance of certain services, a 

id) Spain o. Aniott, S Stark. SM. (/) Spain v. Arnott, S Stark. 256. 

(0) Callo V. Brouncker, 4 0. & P. Graufurd v. Held, 1 Shaw, 124. 
fil8. Robinion 0. Hindman, 8 £q>. 233. 
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master may lay down, and insist upon the observance 
by his domestic servants of, such rules as he may think 
proper for the regulation of his household ; and pro- 
. vided the same be reasonable, and the infringement of 
them interfere with the due economy of the family, 
there can be no reason to doubt the right of the master 
to dismiss, without notice, for the wilful breach or 
hal)itual neglect of such rules, or, as they may very 
fairly be termed, standing orders («). 

A master, as such, has no right to an invention 
because the inventor happens to be his servant at the 
time ; but if the servant be a skilful person, purposely 
employed for the discovery of inventions, these will so 
much belong to the master as to enable the master to 
take out a patent for them (t). 

With respect to the general duties of a servant, the 
rule is, that a paid servant is bound to observe with 
care and diligence the interests of his master, and to 
exercise the same vigilance and attention as the master 
himself would have done (u). If he undertakes an 
office of skill he impliedly represents himself to be 
possessed of the skill requisite for the due discharge of 
the functions of his office, and will be liable for a 
breach of contract if he does not possess that skill, or 
if possessing it he fails to exercise it ; and an action of 
tort founded on contract might be maintained against 
him, if his employer sustains any dama&*e through his 
want of skill : so also it has been established that a 
master may recover against his servant for doing any 
act, to the damage of the master, prohibited by law, 
or which is a breach of trust (tv) : and that the servant 
is bound to adhere to the reasonable orders and instruc- 
tions of his master, and will be responsible for the 
consequences of a deviation from them, though done 
with a view to the master's benefit (x). But a master 
cannot recover against his servant for goods entrusted 
to, and accidentally, that is to say, without any neglect 



(<) See Bobinson v. Hindman, 3 Aid. 8S0. Moore, 244 ; and see 
£8p. 286. Crauford v. Reid, 1 Shaw, Friestlj «. Fowler, 8 Mees. & W. 7. 
124. (w) Harmer «. Cornelius, 6 0. B. 

(0 Bkkxam v. Elsee, 1 C. dc P. 6fi8. N. S. 286 ; 28 L. J. C. P. 86. Hus- 
(«) EJlsby V. WUIiamSy 6 B. 4e ley v. Pusey, 1 Sid. 208. 

(tt) Dyer, 161. 4 Camp. 188. 
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or default, lost or damaged by him. Bat in order to 
charge the servant it must be proved that he was 
guilty of negligence (y), nor, even then, can he retain 
the amount of the damage out of the servant's wages^ 
unless it have been so stipulated in the contract of 
hiring (z). 

It is the duty of a clerk, or other person employed 
to receive and pay money for a principal, to keep and 
render true and explicit accounts and vouchers (a), 
and of a steward, to account periodically, although not 
called upon to do so ; and if, through neglect in this 
respect, he should at a future time be unable to vouch 
his accounts, the Court of Chancery will not assist 
him (b). 

If a servant improperly leave his situation without 
notice, an action will lie against him at the suit of 
his master (c) ; but neither in this case could the 
master retain any part of the wages actually then due. 
For breach of contract, whether express or implied, 
and for wanton damage, a master has precisely the 
same rights and remedies against his servant as against 
any other person, however inexpedient it may be to 
pursue the same, on account of the ordinary inability 
of the servant to pay the consequent expenses. 

The master's remedy by discharge, as also for crimi- 
nal misconduct, will be more conveniently considered 
in another place {d)y and is, therefore, altogether 
omitted here. 

It has been already shown, that by virtue of the 
contract of hiring the master becomes entitled to the 
full benefit of the services impliedly promised to be 
rendered by the servant ; consequently, any act whereby 
the servant is hindered, or seduced, from rendering 
those services, either wholly or partially, is a wrong as 
regards the master, for which (unless it happen by 
unavoidable accident or misfortune) the law gives him 
a remedy against the wrong-doer, by a special action 



(p) Savage v. Walthew, 11 Mod. (fr) Ormond (Lady) v. Hutchinson, 

136. Nickson v. Brohan, 10 Mod. 13 Ves. A3. 

111.. («) Huttmanv. BoalAois, 8 C.& 

(z) Le Loir v, Bristow, 4 Camp. P. 510. 

184- (d) Tide Infra, tit. « Diecbarge.'* 

(a) Jenkins V. Oould, 8 Buss. 885. Liability of servant, criminally, inf. 
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to recover damages for the loss occasioned to the 
master, by reason of being deprived of the services of 
his servant, through the misconduct of the defendant; 
technically called an action of trespass, or on the case, 
per quod servitium amisit {h). 

Notwithstanding this right, however, a master may 
defend his servant from being beaten, or, in other words, 
justify an assault in defence of his servant (i), although 
there is an early dictum to tbr contrary (k) ; or he may 
pursue his remedy at law by suing the wrong-doer for 
damages for the battery (Z) ; and it will not be a 
defence to the action, that the servant has recovered 
damages for the same assault (m) ; the reason of this 
being, that the damages recovered by the servant were 
by way of compensation for the personal injury sus- 
tained by him, whilst those sought for by the master 
would be to remunerate him for the loss of his services. 
Where, however, the servant has been injured by the 
breach of a contract, made by the servant, the servant 
alone can sue to recover damages for such a breach, 
the master not being a party to the contract, has no 
rights under it, and is not allowed to recover, even 
though incidentally injured by the breach. Thus, 
where the plaintiff's servant was injured by the negli- 
gence of a railway company, it was held that the 
servant, who had himself contracted with the company 
by taking a ticket, could alone sue, and that the master 
could not recover in an action brought by him to recover 
damages for the loss of his servant's services (n). 

Upon the same principle as that upon which a master 
is entitled to recover damages for an assault upon his 
servant, viz., because he has thereby been deprived of 
his services, a master may maintain an action for de- 
bauching his female servant (0); indeed, this is the 
sole foundation of all actions by parents for the seduc- 



(h) Blake v. Lanyon,6 T. R.821. 

(i) 2 Rol. Abr. 546. TickeU v. 
Bead. Lofft, 216. 1 Hawk. b. 1, 
c. 50,8.28. 

{k) Lewerd v. Basllee, 1 Salk. 
407. 

(/) Ditcbam r. Bond, 2 M. Ac S. 
486. 8 Gamp. 526. Hall v. Hol- 
lander, 4 B. fc C. 660. HodsoU v. 
.StaUebrasi, 11 4. & £. 801. 



(in) SaviU v. Kirby, 10 Mod. 866. 

(n) Alton V, Midland Railway 
Company, 34 L. J.C. P. 292 ; 10 C. B. 
N. S. 218. Becker v. Great Eastern 
Railway Ck>mpany, L. R. 5 Q. B. 941. 

(o) Fores v. Wilson, Peake, 56. 
And see Irwin 9. Dearman, 11 EacL 
28. 8 SeL V, P. 1100. 
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tion of their dau^hters^ and, where the situation of the 
daughter is such as not to admit of the relation of 
master and servant being presumed, the action cannot 
be sustained (p). But in order to discourage im- 
morality, the courts have always held very slight 
evidence of service to be sufficient ; it is sufficient in 
the case of a father, suing for the seduction of his 
daughter, to prove that the daughter was living with 
bim, forming part of his family, and liable to his 
control and command. For the right to the daughter's 
services is sufficient {q). An action, too, will lie for 
enticing away from her home the plaintiffs daughter, 
though there be no allegation that the defendant de- 
bauched her, or that there was any binding contract of 
service between her and the plaintiff, an existing 
service de facto being sufficient (r). An action also 
lies at the suit of a master, against another, for an 
injury done to his servant^ through the other's negli- 
gence, or that of his servant; but no additional 
damages can be recovered, on account of the injury to 
the plaintiff's parental feelings, by reason of the 
servant being also his son : ana, it would seem, that 
the giving of such additional damages is confined 
to actions by parents for the seduction of their 
daughters {s). 

The right to recover damages for a partial depriva- 
tion of services having been established, a similar right, 
where the deprivation is entire, would seem to follow as 
a natural consequence, and such is the fact; except 
where the act of the wrong-doer amounts to a felony, in 
which case the private or civil injury merges in the 
public or criminal, and no action will lie until publie 
justice has been satisfied by a prosecution and the 
acquittal or conviction of the accused (^). Thus, an 



ip) Poatletbwaite o. Parker, 8 
Burr. 1878. Maunderv. Venn, Moody 
& M. 828. Dean v. Peel, 6 East, 45. 
ManveU «. Thompson, 2 Car. Ac P. 
808. Harper e. LuiTkin, 7 B. & 0. 
887. Bennett o. Allcott, 2T. R. 166. 
Orifflths o. Teetgen, 24 L. J. 80, e. b. 
Randall «. Stephens, 28 L. Timet, 
til. 

{q) Maunder v. Venn, Mo. A M. 
828. Terrenes v. Glbbins, 5 Q. B. 



897. Terry v. Hutchinson, L. R. 8 
Q. B. 699, 602. Bennett v. AUcott, 
a T. B. 168. 

(r) Evans v. Walton, L. R. 2 C. P. 
615. 

(«) Martinei v. Oerber, 8 Scott*s 
N. R. 887. Flemlngton v. Bmithers, 
2 0. & P. 292. 

(f) Wellock V, Constantine, 7 L. 
T. 29. S. 751. Crosby v. Leng, 12 
East, 418. 
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action on the case will lie against a person^ at the suit 
of the master, for inveigling a servant to quit his 
service {q) ; or for continuing to employ a servant after 
notice that his engagement with his former master had 
not determined (r) ; for although he would not be liable 
for employing the servant in ignorance of the previously 
existing engagement (a), yet &om the moment of notice 
thereof he became an abettor of the servant in his 
misconduct by not forthwith discharging him ; but if 
the time for which the servant was hired had expired^ 
notwithstanding his having had no previous intention 
of quitting his master^s service, the action will not 
lie (Jt) \ nor unless it be shown that the defendant knew 
the servant to be the plaintiff's (w). Trespass, how- 
ever, cannot be maintained unless the servant be t&ken 
away with force ; neither will an indictment lie {w) : 
and; if the servant have paid the stipulated penalty for 
leaving before the expiration of his engagement, no 
action will lie against the party inducing such servant 
to quit his situation (x). 



IV.— OF THE LIABILITY OF THE MASTER. 

\$t. For tlie Negligence or Misconduct of his Servant, 
2nd. For the Criminal Acts of his Servant. 
3rd. For the Contracts of his Servant. 

1st. It is a well established maxim in law, that 

whoever does an act by the hands of another, shall be 

deemed to have done it himself. Quijaeit per alium 

facit per se ; that is, where the rights of third parties 

are not affected by such substituted performance. 



(q) Gunter o. Astor, 4 Moore, 13. (0 Nichol v. Martyn* 8 Esp. 784* 

Hart V, Aldridge, Cowp. 54. Lum- - (u) Fawcett v. Beavres. Fores v. 

ley V. Oye, 2 £. & B. 224, Wilson, ubi nipra. 

(r) Blake v, Lanyon, 6 T. R. 221, (m) Queen v. Daniel, Mod. 189. 

(«) Fawcett v. Beavres, 8 Lev. 63. {x) Bird r. Randall, S Burr. 1840. 

▲non.. Comb. 111. S. F. 1 Elk. 887. 
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According to this maxim, then, it would seem to follow, 
that every act done by a servant in pursuance of his 
master's orders, may be looked upon as done by the 
master himself, and such is the fact ; but as it must 
necessarily have been a mere matter of conjecture on 
the part of a stranger whether, on a particular occasion, 
the servant was or was not acting in obedience to the 
directions of his master, the knowledge of the truth 
being confined to their own breasts, and as it would be 
A gross injustice to the third person to make his remedy 
for an injury entirely dependent upon the interested 
testimony of one of the implicated parties, the law has 
carried the principle one step further, and it may now 
be taken as a general rule that a master is responsible 
for an act of misfeasance done by a servant of his in 
the ordinary course of his employment, that is the 
doing carelessly what the servant was employed to do, 
or what from the ordinary course of his service he 
might reasonably be supposed to have been employed 
to do. There is, however, an exception to this general 
rule, where the injured party stands, at the time of the 
injury, in such a relation to the master, that it may 
reasonably be presumed, he agreed to undertake the 
risk arising from the negligence of those whom the 
master employed. The distinction is thus put by Lord 
Cran worth, in Bartonshill Coal Company v. Reid(y): 
'' So far as persons external to the master and his ser- 
vants are concerned, the master is to be considered as 
responsible for every one of those servants . . . but 
the case is different where the question arises within 
the circle of the master and his. servants." And, again, 
" The principle which makes the master liable to com 
plaints made ab extra does not make him liable to 
complaints intra the whole body consisting of himself 
and his workmen." Upon this ground the master is 
held irresponsible for injuries done by one servant to 
another, in the course of their common employment, 
or to a person who, by volunteering to assist a 
servant, puts himself in the position of the latter (z) ; 



(y) 9 Macq. pp. 276, 277. v. Bristol and Exeter Railway Com* 

(z) Potter V. Faulkner, 1 B. A: S. pany, L. R. 6 Q. B. p. 76. 
800; 81 L. J. Q. B. 80. See Tebbutt 
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or to a guest in his house, who becomes for the time 
being a member of his family (c). In order to eluci- 
date and facilitate the application of the foregoing 
rules of lawy some authorities must be considered. It 
has been held that a master is responsible for the 
wrongful act of his servant even if it be wilful, or 
reckless or malicious^ provided the act is done by the 
servant within the scope of his employments and in 
furtherance of his master's business, or for his master's 
benefit («?); and this, although the servant may be 
disobeying private instructions given by the master to 
the servant, limiting, or controlling, toe direction or 
authority which the servant, from the nature of the em- 
ployment, would otherwise have had. Thus, where a 
passenger in a state of partial intoxication who at the 
end of an omnibus journey refused to get out and to 

Eay his fare, was dragged out violently and recklessly, 
y the omnibus conductor, and caused to fall under 
the wheel of a passing cab, it was held that there was 
evidence to go to the jury of the wrongful act having 
been done by the servant in the course of his employ- 
ment, and the proprietor of the omnibus was held 
responsible for the injury (e). Where an omnibus com- 
pany gave written instructions to their drivers " to 
drive at a steady pace, and not on any account to race 
with or obstruct other omnibuses,'^ and a driver, in dis- 
obedience to the instructions given by the omnibus 
company to their servants, wilfully obstructed another 
omnibus and drove against it and upset it ; it was held 
that the instructions given by the omnibus company 
to their servants could not exonerate the company 
from responsibility for the misfeasance of their ser- 
vant, so committed whilst carrying passengers for the 
benefit of the company {J"). Where a carter, in de- 
fiance of bis master's orders, left a horse and cart 
standing in the street whilst he went away to his 
dinner, and the horse ran away, and injured some pro- 



(e) Southcote r. Stanley, 1 H. & N. A: N. 358 ; 7 J^ 805 ; 80 L. J. Ex. 

S47 ; 25 L. J . Ex. 880. 189 ; lb, 8S7. 

(d) Hussey v.FieId,2Cr. M.AB. (/) Limpui e. London General 

489, 440. OmnibuB Company, 1 H. db C. 0Se ; 



(«) Seymour Vt Greenwood, 6 H. 82 L. J. Ex. 84. 
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pertj, the master was held responsible for the injury {g). 
Where a servant, in burning the heath in his master's 
close, through neglecting to take proper precautions 
against it, set fire to that of the plaintiff, the master 
was held liable (li) ; so where the servant of a pawn* 
broker accidentally lost a pledge, the master was held 
liable {%) ; so also, where the carriages of a plaintiff 
and defendant had become entangled, and the defen* 
dant's coachman, in order to extricate his master's car- 
riage, whipped the horses in that of the plaintiff, and 
thereby occasioned an injury, the defendant was held 
liable for the consequences (h). Where the servant at 
the time he commits the wrong complained of is not 
acting within the scope of his employment as servant, 
but is carrying into effect some object of his own, 
the master is not responsible (Z). Where the defendant 
employed a carpenter to make a signboard for him 
ana obtained permission for him to work in the plain«> 
tifiTs shed, and the carpenter, in lighting his pipe, negli- 
gently set fire to the shed, it was held that the plaintiff 
could not recover against the defendant, as the act of 
lighting the pipe was not connected with the employ- 
ment on which he was engaged by the defendant (m). 
So also where a maid servant, in order to clear a» 
chimney of soot, set fire to the soot with a quantity of 
furze and burnt the house down, it was held that the 
master was not responsible for the damage, as it was 
no part of the servant's duty, or within the scope of 
her ordinary employment, to clean the chimney, or to 
use £re for that purpose (n). A clerk in the service of 
a railway company, whose duty it is to issue tickets to 
passengers and receive the money, and keep it in a till 
under nis charge, has no authority implied from the 
course of his employment to give into custody on 
behalf of the company a person whom he suspects has 
attempted to rob tne till, after the attempt has ceased: 



ig) Whatman v. Pearson, L. B. 8 (0 Addison on Torti, p. 88. Noy*s 

C.P. 428. Maxims, ch. 44. Bac. Abr. Trespass, 

(A) TuberriUe v. Stampe, 1 Ld. p. 436. 

Baym. 264. (m) Williams 9. Jones, 88 L. J. 

(i> Jones v. Hart, 2 Salk. 441. Ex. 297. 

{,k) Croft V. Allison, 4 B. & Aid. (n) McKentie o.Madeod, lOBlng. 

MO. 88ft; 8 L. J. If. 8.0. P. 70' 
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S8 sadi urest coold not 06 DCcesflVT for tiift prolcctioQ 
of the coiD|Mmy's property. And eooaeqiieDtlT the 
eompeny is not liable if the cleric does» imdfT the in* 
fluenee of suspidoiis which tarn oat to be ill-lbiiDdedy 
gife m penon into custody on a chai^ of haTin^ ao 
attempted, after the attempt has ceased (i»). If a 
servant, being* on his master^s bonnes^ go oat of his 
way for his own purposes, and in so doing ooeasioii 
damage throogh careless driving or the like, the 
master will be responaUe ; hot if the servant were not 
open his maste/s bosiness at the time, and merely ont 
npon some frolic of his own, or in pursuance of some 
omect of his own, the master would not be liaUe Qp). 
here the defendant, a wine merchant, sent his car- 
man and a clerk with a horse and cart to driver some 
wine and bring back some emptv bottle; on their 
return, when about a quarter of a mile from the 
defendant's offices, the carman, instead of performing 
his duty and driving to the offices, depositing the 
bottles, and taking the horse and cart to stables in the 
neighbourhood, was induced by the clerk, it b&ng 
after business boors, to drive in quite another direction 
on business of the clerk's, and while they were thus 
driving the plaintiff was run over, owing to the negli- 
gence of the carman ; it was held that the defendant 
was not liable. Gockbom, C. J., in delivering his 
judgment in this case, said : — '* The true rule is that 
the master is only responsible as long as the servant 
can be said to be doing the act, in the doing of which 
he is guilty of neglic^ence in the course of his employ- 
ment as servant. 1 am very far from saying, if the 
servant when gmng on his master's business took a 
- somewhat longer road, that owing to this deviation he 
would cease to be in the employment of the master, so 
as to divest the latter of all liability ; in such cases it ia 
a question of degree as to how far the deviation could 
be considered as a separate journey. Such a con- 



Co) Anen 9. London and Soofh (p) Joel «. Horriion, 8 CAP. 

Weitom Bailwajr ComiMuir, L. R. 001. Michael e. Alettree, 8 Ler. ITS, 

Q. B. 65. See Van Den Eynde v. M^Manus v. Crickett, 1 Eait, 100. 

Ulatar BaOwaT CoBpany, 5 CLbB. Whatman v. Peanon, L. B. t 0. P. 

(Ir.) SM. 484. 
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sideration is sot applicable to the present case, because 
here the carman started on an entirely new and inde- 
pendent journey which had nothing at all to do with 
nis employment" (^). Many of the Acts of parlia- 
ment incorporating^ railway companies authorize ser- 
vants of the compaDy^ without any formal warrant, to 
apprehend and detain persons who commit certain 
specified offences. If a servant of a railway company, 
in the scope of his employment, wrongfully arrests or 
detains persons supposed, though erroneously so, to 
have been guilty of such specified offences, the com- 
pany will be responsible for such arrest or detention (r). 
Since frequently it is necessary for a decision to be 
arrived at without delay, as to whether a passenger 
shall be arrested or not, it must be presumed that the 
officers of the company charged with the management 
of the traffic have authority to decide the question, and 
consequently render the company liable if a mistake 
be made (s). If, however, an officer of a railway com- 
pany arrest a person charged with an offence for which 
the company is not empowered to arrest, such arrest 
cannot be presumed, in the absence^ at any rate, of evi- 
dence of express authority given by the company to 
the officer so to arrest, to be the act of the company, 
since a servant cannot by implication be supposed to 
be entrusted by his master with greater powers than 
the master himself has (t). Where therefore a station- 
master arrested a person travelling by a railway in 
charge of a horse, for not paying for the carriage of 
the horse on demand, and the railway company had 
no power by law to arrest a person for such non-pay- 
ment, but only had power to detain the horse, it was 
held that no authority could be implied to the station- 
master, and consequently that the station-master and not 



(q) Storef 9. Aflhton, L. B. 4 Q. B. 
476. Mitchell o. CnwsweUer, 18 
C. B. 397; 22 L. J. 0. P. 100. 

(r) Ghiffv.OreatNoitheni Railway 
Company, SO L. J. Q, B. 148. S«e 
Edwards V. North Iiondon Railway 
Company, L. R. 6 C. P. 448, and 
Walker v. South Eastern Railway 
Company, L. R. 5 0. P. 040. 



(«) Ooff o. Great Northern RaUway 
Company, 30 L. J. Q. B. 148. 

(t) Chilton V. London and Croydon 
Railway Company, 16 M. tc W. 881. 
Poulton 9. London and South Wee- 
tern Railway Company, L. R. 8 Q. B. 
fi84. ToUemache v. London and South 
Western Railway Company, 80 L.r* 
888. 
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the company, was responsible (u). If, however, a master 
ratifies and adopts a wrongfal act done bj his servant 
for his benefit, though without his previous consent or 
authority, the master renders himself responsible for 
such act {fv)» To make a subsequent ratification equi- 
valent to a prior command, the act must have been 
done avowedly on behalf and for the benefit of the 
master (a?). If a servant of a railway company mali- 
ciously institute legal proceedings against a person 
without the knowledge or direction of the company, 
the servant only is liable for the wrong done (z). It 
has been doubted whether a corporation, such as^ for 
instance, a railway company, can be liable for a ma- 
licious prosecution, because, as is suggested*, it is impos- 
sible for a corporation, as such, to be guilty of such 
malice as is required to render it liable (a). If the 
malice which is complained of is the malice of the 
servant, unauthorized by the company, it is clear that 
the company cannot be rendered liable for it (b). 

A fraud committed by the servant is not considered 
the fraud of the master, unless it be committed with 
the authority of the master, either expressly or im- 
pliedh* given, or unless the act be done for the master's 
oenent, and be afterwards adopted and ratified by 
him (c). If the fraud be committed by the servant in 
the ordinary transaction and course of his master's 
business, the master is liable, though no express com- 
mand or authority be proved (^). Where a trader 



(tt) Poulton V. Iiondon and Sonth 
Western Railway Company, ubi 
lupra* 

(w) Eastern Counties Railway 
Company o. Broom, 6 Ex. 887. Roe 
V. Birkenhead Railway Company^ 
7 Ex. 86. Goff r. Great Northern 
Railway Company, ubi supra. 

(x) Wilson r. Barker, 4 B. & Ad. 
616. Wilson v. Tumman, 6 Sc. N. R . 
894 : 6 M. & G. 849. Mlooll «. 
Olennie, i M. & S. 008. Brook o. 
Hook, L. R.6 Ex. 80; 40 L. J. Ex. 60^ 

(z) Sterens v. Midland Railway 
Company, 10 Ex. 898; 88 L. J. Ex. 
888. 

(a) Stevens tr. Midland Raflway 
Company, supra. Headerson v. 



Midland Railway Company, 20 W. R. 
88; 84 L. T. N. S. 881. See Western 
Bank of Scotland v. Addie, L. R. 
1 Se. App. 145. 

(b) Stevens v. Midland Railway 
Company, supra. Walker o. South 
Eastern Railway Company, L. R. 
5 C. P. 640. 

(c) UdeU V. Atherton, 7 H. ft N. 
181 ; 80 L. J. Ex. 837. Coleman v. 
Riches, 16 C. B. 104. 

id) Barwiek o. English Joint Stock 
Bank, L. R. 8 Ex. 860. Wilson «. 
Fuller, 8 Q. B. 1010. Howard t. 
Sheward, L. R. 8 C. P. 148. See 
Western Bank of Scotland o. Addie, 
L. B. 1 Sc. App. 146. 
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harboured and concealed smuggled goods; which were 
discovered on his premises, and his servant, in his ab- 
sence, procured a fabricated permit with a view to 
protect the goods, the trader was held liable in penal- 
ties for the illegal act ^)f the servant, done in the 
conduct of the business for the master's benefit (^). 
If goods entrusted to the care of a person be stolen 
by that person's servant, such person will be respon- 
sible for the loss, unless he can show that he could not, 
bv the exercise of due vigilance, have guarded against 
the theft (/). Thus, where a chronometer was sent 
to a watchmaker's to be repaired, and was placed by 
the watchmaker in a drawer in the shop, the watch- 
maker's own valuable watches, &c., being placed in an 
iron safe, and the drawer was broken open and the 
chronometer stolen by the watchmaker's servant, the 
safe being untouched, the watchmaker was held not to 
have been duly vigilant^ and was held liable {y). 

It is not always easy in practice to determine whether 
there is a relationship of master and servant between 
two parties so as to render the one liable for the mis- 
feasance of the other. But, unless it is established 
that the inevitable result of an order given by one 
person to another is to cause the injury complained of, 
no action will lie against the person who merely gives 
the order^ and does not personally interfere in its 
execution, unless a relationship of master and servant 
exists between the parties. When a person^ therefore, 
entrusts the execution of a particular work, which is 
capable of being done without causing injury to third 
parties, to a contractor (that is to say, to a person who 
exercises an independent emploj^ment, ana has inde- 
pendent dominion and control over the workmen 
engaged in the execution of the work), and injury is 
caused by the negligent or improper execution of the 
work, the party injured must bring his action against^, 
the contractor or his workmen, and not against the 



(0) Attorney General v. Siddon, Astociation, 21 L. J. Q. B. S80. 

1 C. & J. 820. HodKiion r. FuUarton, 4 Taunt. 787. 

( /) Walker r. British Guarantee {g) Clarke r. Eamsliaw, Gow. SO. 

AddlBon on Torts, itrd ed., p. 412. 
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employer (e). Thus, if a person order his house to be 
pulled down, he is not responsible for the nepfligence 
of the workmen employed bj the builders for that 
purpose (/). Where the defendant, a builder, was 
employed by the committee of a club to execute certain 
alterations at the club house, including the preparation 
and fixing the gas-fittings; and he made a sub-contract 
with B., a gas-fitter, to execute this part of the work, 
it was held that the defendant was not liable for an 
inrjury sustained by the plaintiff through an explosion 
of the gas, the person through whose negligence the 
injury was occasioned not being a servant to the defen- 
dant, but merely a sub-contractor (^). In another case, 
the defendant employed a stevedore to unload a ship; 
the stevedore employed his own labourers, amongst 
whom was the plaintiff and also one of the defendant's 
crew, a man named Davis, whom he, the stevedore, 
paid, and over whom he had entire control ; the plaintiff^ 
being injured by the negligence of Davis, brought his 
action against the defendant; it was held, that the 
stevedore, and not the defendant, was the master of the 
plaintiff, and the person who would, if the plaintiff and 
Davis had not been fellow servants, have been respon- 
sible (h) . The question of what is a common employ- 
ment, and who are fellow servants, so as to relieve the 
master from liability to one servant for injury caused 
by his fellow's negligence, will be considered in a sub- 
sequent chapter. 

The buyer of a bullock employed a licensed drover to 
drive it from Smithfield, and by the bye-laws of 
London, no one but a licensed drover could be so em- 
ployed. The drover employed a boy to diive the 
Dullock, together with others, the property of different 
persons, and mischief was occasioned by the bullock 
through the careless driving of the boy. It was held, 

(f) Addiwn on Torts, p. 805. (/) Butler v. Hanter, mipnu 

Cuthbertson v. Parsons, 12 C. B. 804. (g) Rapson v. Cubbitt, 3f . Ac W. 

Danlelv. Metropolitan Railway Oom- 710. See also Overton v. Freeman, 
pany, L. R. 5 H. of L. 45. Steel v. • 21 L. J. C. P. 62 ; Knight v. Fox, 

South Eastern Railway Company, 5 Ex. 721; AUen v. Hayward, 

16 0. B. 650. Gray v, Pullen, 7 Q. B. 006. 

6 B. & 8. 070. Butler v. Hunter, (A) Murray o. Gurrle, L. B. 6 C. P. 

7 H. A N. 826; 81 L. J. Ex. 214. 24; 40 L. J.C.P.28. 
Reedie v. London and North Western 

Railway Company, 4 Ex. 244. 
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that the buyer of the bullock was not liable for the 
injury, the party employed by him being a person re- 
4^ognised by law^ as exercising a distinct calling, and 
the boy being servant not to the owher^ but to the 
drover (e). In another case, where a company em- 
powered by Act of parliament to constiuct a railway^ 
contracted under seal with other persons to make a 
portion of the line^ and by the contract reserved to 
themselves the power of dismissing any workmen of 
the contractor who might prove incompetent^ and the 
workmen negligently constructed «a bridge over a 
highway, and thereby caused the death of a person 
passing along the highway, by allowing a stone to fall 
upon him, it was held, in an action brought against the 
company by the administrator of the deceased, that the 
company were not the masters of the workmen, and 
were not liable for their negligence (k). Where, how- 
ever, the owner of a barge hired two qualified persons 
to navigate it, and by their negligent management 
another vessel was injured, the men employed were 
considered servants of the owner of the barge, and he 
was held liable for the injury (Z). And where the owner 
and occupier of premises adjoining the highway em- 
ployed a person to make a drain therefrom to com- 
municate with the common sewer, and an injury was 
occasioned by the obstruction of the highway, the 
owner of the house was held liable, though the person 
employed by him had the sole management of the work, 
and had several persons at work under him, by one of 
which the obstruction was caused (m). The mere fact 
of the owner having done nothing to prevent or abate 
the nuisance, and having silently acquiesced in a con- 
version of the highway into a place of deposit for ma- 
terials brought from his premises, being evidence to ^o 
to the jury, that the materials had been so placed by 
his authority (n). 



(i) Mllligan V, Wedge, 12 A. WE. 898. Randleson v. Murray, 8 A.&S. 

737. Peachey V. Rowland, S2 L. J. 109. But see Murphy «. Caralli, 

G. P. 81. 3 H. & G. 408, 34 L.J. Ex. U,que8- 

(ft) Reedie v. London and North tloning Randleson o. Murray. 

Western Railway Company, 4 Ex. (m) Burgess v. Gray, 1 C. B. 578. 

244. Daniel r. Metropolitan Railway (n) Bush v. Steinman, 1 B. & P. 

Company, L. R. 6 H. of L. 45. 408. Ellis «. Sheffield €taf Com- 

(0 Marttn v. Temp«rley, 4 Q. B. pany, 88 L.J. Q. B. 49. 
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By the custom of the realm^ innkeepers are bound 
to keep the goods of their guests which are within 
their inns without subtraction or loss by day or night, 
80 that no damage shall come to them from negli- 
gence by the innkeeper or his servants. The loss of the 
goods while at the inn will be presumptive evidence of 
negligence on the part of the innkeeper or his servants; 
but this presumption may be rebutted by positive evi- 
dence of attention and skilful management (p). 

The innkeeper is now, by 26 & 27 Vict. c. 41, some- 
what relieved from his common law liability if he 
exhibits in a conspicuous part of the hall or entrance of 
his inn the first section of the Act which so i*elieves 
him printed in plain type. There is no special obliga- 
tion cast by law upon the keeper of a lodging-house 
to take care of his lodgers' goods, but it is the duty of 
every lodging-house keeper to take such care of his 
house as every prudent householder might be expected 
to take, and to be careful in the selection of his 
servants (p), 

A servant, as, for instance, a steward or gardener, 
who merely hires labourers to work for his master, is 
not to be considered as an independent contractor so as 
to become responsible to persons injured by the negli- 
gence of such labourers, or so as to relieve the master 
from such responsibility (y). If, however, the work 
which is contracted for is wrongful, or work which 
must necessarily, without lawful excuse, injure third 
parties, the person ordering or contracting for the 
work is liable for the damage caused thereby, and 
cannot shield himself from responsibility by showing 
that the injury was not caused by himself personally, 
but by an independent contractor (r). If a person is 
compelled by law to perform certain work, he is not, by 
reason merely of his having employed a competent 



ifi) Dawson v. Cbamney, 6 Q. B. Richardson, S E. & B. 144; 38 L. J. 

164. Calye's Case, 1 Sm. L. C, Q. B. 228. 

6th ed., 105. Caffhill o. Wright, 6 (9) Stonev.Cartwr1ght,6T.R411. 

£. & B. 801, 900. Oppenheim o. Wilson v. Peto, 6 Moore, 40. 

White Lion Company, L. B. 6. C. P. (r) Ellis v. Sheffield Gas Com- 

515. pany, 2 E. & B. 767. Hole v. Sitting. 
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254; 20 L. J. C. P. 246. Dansey v. 488 ; 80 L. J. Ex. 81. Blake v. Thirst. 
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contractor to execute it for him, relieved from liability 
in case of non-performance («). The hirer of a carriage 
and horses, to oe driven by the servant of the owner, 
is not liable for the negligent driving of the servant (t). 
But the hirer may by personally interfering with the 
driver render himself liable. Thus, in the case of 
McLaughlin v. Prior (t<)^ where the defendant and 
others had hired a carriage and post-horses with 
postillions to go to Epsom races, and the postillion in 
" cutting in " to the line formed for the purpose of 
passing through a toll-gate, overturned a gig in which 
the plaintiff was seated, and injured him ; it appeared 
that after the accident had happened, the defendant, 
who was on the driving-box, offered money to the injured 
party, and gave his card, and that the owner of the 
gig afterwards called on him, when the defendant 
observed that '^ cutting in" was all fair upon such 
occasions, and that he intended if the gig iiad gone 
quietly out, to have pulled up to let it in as'ain : it was 
held that the jury were warranted in drawing the 
inference that the postillions had acted as they did 
with the sanction of the defendant, and that conse- 
uently he was liable in trespass for the injury done* 
t was in that case said by the court, in giving judg- 
ment, that the cases in which the hirer of a glass-coach 
or post-chaise had been held not to be responsible for the 
act of the driver, depended upon the circumstance that 
he had no power of selection, and no foreknowledge of 
the character of the driver, and that he ought not 
therefore to be responsible for any negligence or want 
of skill on his part ; but in the case then before the 
court the question was whether the evidence did not 
show that tne defendant had so conducted himself as 
to be liable as a co- trespasser with the postillions, 
either by the active part he took or from his tacit 
consent. 

Where the act of the servant complained of was 
specifically ordered by the master, or necessarily 



(«) Pickard t>. Smith, 10 C. B. N. 8. (t) Lanscher r. Pointer, 5 B. A: C. 

470. Gray v. Pullen, 5 B. 5t d. 970 ; 647. Quarman v, Burnett, 6 M. & W. 
88 L. J. Q. B. leO; 34 L. J. Q. B. 490. Dalzell o. Tyrer, £. B. ft B. 
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(tt) 4 M. & 0.48 ; 4 Sc. N. B. 863. 
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followed upon, or was comprised in his specific order, 
it may be charged in the declaration as the immediate 
act of the master (a). Where the act complained of is 
an independent act of the servant not specifically 
ordered, although one for which the master may be 
liable, it cannot be charg*ed as the immediate act of the 
master. In the latter case, the liability of the master 
will depend upon whether the act of the servant was 
done in the course of his employment or not, as ex- 
plained above (J). 

LiaUliiy of Master for Criminal Act of Servant. 

2nd. A master is not criminally responsible for the 
criminal acts of his servants unless he command them 
or personally co-operate in them. When, however, a 
master expressly commands his servant to do a thing 
which can only be done by the performance of a crimi» 
nal act the master is held responsible criminally, but if 
the thing commanded is capable of being done in a 
manner not criminal, and is done by the servant in 
a manner which is criminal, the servant is alone respon- 
sible criminally, in the absence of evidence that the 
master authorized the servant to do it in a criminal 
manner {c). Where an innocent agent is employed to 
commit an offence, the employer, though not actually 
present when the offence is committed, may be liable 
criminally. Thus, where coal belonging to adjoining 
proprietors was extracted by the servants of a lessee of 
a coal mine without the sanction of such adjoining 
proprietors, in large quantities, and during a con- 
siderable period of time, under such circumstances that 
the lessee must have been aware of the wrong doing, 
though he had never personally interfered, the lessee 
was convicted of stealing {d), Erie, J., in the course of 

■ ' - ■ ■ — ' • 

(a) BuIIen, Precedents of Plead- Cc) Peachey v. Bowland, IS C. B. 

ing, Srd ed., p. 862. Savignac v. 182. See also Cooper o. Slade, 

Boome. 6 T. R. 125. Bracker «. 6 H. of L. Cases, 703. 

Fremont, 6 T. B. 650. Gregory v. (d) B. v. Bleasdale, 2 0. &: K.765. 

Piper, B. & G. 601. Michell v. Brown, 1 B. & E. 267; 

lb) Bullen'sPrecedentA, id. M'Ma- 28 L. J. M. C. 6d. Searle v. Bey- 

nus v.Crickett, 1 East, 106. Gtordon nold, 7 B. &; S. 704. B. v. Stephens, 

V. Bolt, 4 Ex. 865. Sharrod v. Lon- L. R. 1 Q. B. 702. 
don and North Western Bailway 
Company, 4 Ex. 580. 
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his judgment, observing, ''The prisoner did not by his 
own hand pick or remove the coal, but if a man does 
by means of an innocent agent an act which amounts 
to a felony, the employer, and not the innocent agent, 
is the person accountable for that act." There are 
some cases in which the master has been held respon- 
sible criminally for the acts of his servant done witnout 
any express authority, but done in the course of his 
employment and so impliedly authorized by the master. 
As, for instance, where a trader harboured and concealed 
smuggled goods which were discovered on his premises, 
and his servant in his absence procured a fabricated 

Eermit with a view to protect the goods, the trader was 
eld liable in penalties for the illegal acts of his servant, 
done in the conduct of the business for the master's 
benefit (^). Where the superintendant and engineer 
of certain gas-works, having a general authority from 
the directors of the company to whom the works be- 
longed to manage the works, conveyed the refuse of 
gas into the Thames whereby the water was polluted, 
the directors being ignorant of the details of the 
management, but having no reason to suppose the 
original method by which the water was not polluted 
to have been discontinued, the directors were held liable 
for the acts of the superintendent and engineer (/). 
The owner of a slate quarry was indicted for a nuisance 
in obstructing a navigable, river. He was unable 
through age to superintend the working of the quarry, 
and the nuisance was caused by neglect of his general 
orders, but it was held that it was his duty to take all 
proper precautions to prevent the rubbish from falling 
into the river, and that if a substantial part of the 
rubbish went into the river from having been im- 
properly stacked, he was guilty of havinff caused a 
nuisance, although the act might have l)een com- 
mitted without his knowledge, and against his general 
orders (^). A bookseller or publisher whose servant 
publishes a libel in the ordinary course of the business, 



(e) Attoroey General v. Slddon, 703; 85 L. J. Q. B; 251. R. v. 

1 C. & J. 290. Great Northern Railway Company, 

(/) R. V. Medley, 6 C. As P. 292. 9 Q. B. 315. R. v. Train, 31 L. J. 
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is criminally answerable even though the publication 
be without his knowledge (./). Evidence of a publica- 
tion by the servant is primdjade evidence against the 
master, but such evidence may be rebutted by proving 
that such publication was made without the knowledge, 
authority, or consent of the master, and that it did not 
arise from want of due care or caution on his part (g), 

A master cannot be held criminally responsible for 
acts of his servant done beyond the scope of his em- 
ployment (h). In the case of Parkes v. Prescott it is 
said by Byles, J., that ^* there is a great distinction 
between the authority which will make a man liable 
criminally and the authority which will make him 
liable civilly. A principal is not civilly liable for the 
acts of his agent, unless the agent's authority be by 
the agent duly pursued; but the principal may be 
criminally liable though the agent have deviated very 
widely from his authority ; or as Lord Bacpn puts it 
(Bacon's Maxims, p. 16), ^ Lawful authority is to 
receive a strict interpretation; unlawful authority a 
wide and extended interpretation. Mandata licita 
recipiunt strictam interpretationem sed illidta latam 
et extensam,^ Lord Bacon proceeds to comment on 
this maxim, and says, ^ In committing of lawful au- 
thority, to another a party may limit it as strictly as it 
pleaseth him ; but if the party authorized doe trans- 
gress his authority, though it be but in circumstance 
expressed, yet it shall be void in the whole act* But 
where a man is author and monitor to another to com- 
mit an unlawful act, then he shall not excuse himself 
by circumstances not pursued ; ' and further, ^ a man 
cannot condition with an unlawful act, but he must 
at his peril take heed how he putteth himself into 
another man's hands ' " (i). 



(/) B. V, Almon, 5 Burr. 2689. (A) Hanrlaon r. Leaper, 96 J. P. 

R. V, Walter, 8 Esp. 21 . B. ». Gutch, 69, 873. Oldlng v. Smith, Ifl Jur. 497. 
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(^) 6 JC 7 Vict. c. 96, s. 7. 
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Liability of the Master/or the Contracts of his Servant. 

A servant, being a mere agent, it is quite clear that^ 
simply as such, he has no authority whatever to bind 
his employer by his contracts; but the servant may 
be invested by the master with this power, either ex- 
pressly, or by implication, and whether such power 
nave been antecedently given, or be subsequently recog- 
nized by adoption of* the contract, the effect will be the 
same (k). It must be noted that the master cannot 
ratify a contract made by his servant unless, at the 
time of contracting, the servant assumed to act for his 
master (Z), and that there are some acts which are 
incapable of ratification, as, for instance, notices to quit, 
since a notice to quit, to be valid at all, must be one 
which at the time it was given, was rightly given and 
valid (w). A master, if he ratify and adopt a contract 
made on his behalf by his servant, but without his 
authority, must adopt the whole of the contract ; he is 
not at liberty to adopt part and reject the rest(n). 
To raise the presumption of an implied authority, 
a single instance of recognition, by the master, of the 
contract of his servant, will som times sufice (o). 
Where evidence is given of an express authority, the 
liability of the master will be limited by the extent 
or scope of the authority proved. Where tbe autho- 
rity is only implied, its extent must necessarily be a 
matter of inference, to be deduced from the course of 
dealing adopted, or sanctioned, by the master, and 
consequently the limit of his responsibility will in such 
case be equally undefined and uncertain. The latter 
species of authority is the most common, and the most 
mischievous in its effects ; is frequently, indeed gene- 
rally, unwittingly conferred, and its very existence, 
perhaps, only discovered by the master through being 
called upon to answer for its abuse. 



{k) Ruiby V. Scarlett, 6 Esp. 76. Bamazotti v. Bowring, 29 L. J. C.P. 

(2) Wilson V. Tumman, 6 M. & O. 90. 

236. Brook o. Hook, L. B. 6 Ex. 89. (o) Hazard v. Tredwell, 1 Stra. 506. 

(m) Doe V, Walters, 10 B. & C.636. See Todd v. Bobinson, By. & M. 217. 
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We will now proceed to consider bow this power 
may be given, and how far its limits may extend!. 

Where a servant is in the habit of transacting* any 
particular branch of his master's affairs, he thereby 
derives a general authority and credit from him in all 
matters of the like nature ; nor can this general autho- 
rity be determined, or put an end to, so as to affect 
third persons acting on the faith of it, without notice 
to them of its determination. Therefore, where a ser- 
vant, in the habit of transacting affairs of that nature,^ 
was sent to receive a draft on a banker, but instead of 
doing so, in order to save himself trouble, got a third 
party to cash the draft, and afterwards, and before the 
draft was presented, the banker failed, it was held that 
the master was bound by such act of his servant, and 
must bear the loss()»). So, if a horsedealer's servant 
be sent into a market to sell a horse, with express 
orders not to warrant him, but the servant do, not- 
withstanding, warrant the horse, the master will bo 
bound by the warranty, because the servant is acting 
within the general scope of his authority (^). If, how- 
ever, the employer be not a dealer, he must be taken 
to have given authority to his servant to sell the horse 
subject to the conditions, and upon the terms, usual in 
the market in which the horse is sold. And if the 
servant of a private individual entrusted on one occa- 
sion to sell a horse, takes upon himself, without any 
authority, to w^arrant the soundness of the animal, the 
master is not bound (r). If the servant be merely 
employed to deliver the thing sold, he clearly has no 
implied authority, so that the master will not be 
bound by his warranty unless an express authority be 
proved {&), 

Again, if a bookkeeper in a coach-office engage to 
carry passengers, or goods, in a particular way, or for 
a certain price, his employers will be bound by his 
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contract; because he is acting within the scope of his 
employment (t). Lord Tenterden observing, in the 
latter of these cases, that " If a person goes to the 
" office of a carrier, and asks what a thing will be done 
" for, and he is told by a clerk or servant, who is 
" transacting the business there, that it will be done 
" for a certain sum, the master can charge no more. 
''It is said that this person had no authority to make 
" such a bargain ; however, I am of opinion that it 
" si^rnifies nothing, in this case, whether the servant 
" did his duty, or made a mistake ; for if the trees 
*' were sent, on the faith that they would be taken at 
" a given price, in consequence of what the clerk said, 
" it is quite clear that the plaintiffs can recover no more. 
" If men were not bound by such bargains as this, 
** business could not go on." And so, where one de- 
fendant had contracted with his coachman to horse his 
carriage («), and the other defendant had contracted 
witli his groom to keep his horses properly shod, and 
supply them with medicine, when necessary (x), it was 
held that the masters were respectively liable to the 
plaintiffs, who supplied these things by the orders of 
the servant, as they came to their use, unless it could 
be shown that the plaintiffs knew of the agreement 
between the master and servant, and gave credit to the 
latter accordingly. But a bookkeepers implied autho- 
rity does not extend to enable him to bind his em- 
ployer, by a promise to make good a lost parcel, unless 
it be proved that he is employed as a general agent, 
and that the principal ratifies the promises which he 
makes (z) ; neither does the implied authority of a 
clerk, shopman, or apprentice, to receive monies for 
his employer extend to transactions unconnected with 
the business in which he is employed (a). So a clerk 
who has authority to receive cash across the counter, 
has not on that account any authority by implication to 
receive payments by cheque by post (J), or to abslove 



(t) Long V. Horoe;, 1 C. ft P. 610. (x) Precioiu v. Abel, 1 Esp. 850; 
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the debtor hj allowiDg'hiin to set off the debt due to hia 
iiiai>ter against a debt doe fiom himself to his mastei's 
debtor (r). Where a clerk or traveller has authority 
to obtain orders, he has not of necessity any aathorilj 
to receive payment for them, and if^ having no sach 
anthority, he does in fact receive payment, sndh payment 
does not absolve the debUv, but tbe debtor must still 
pay the master, if the servant embezzle or retain the 
money so received {d). !Nor are a servant's declara* 
tions evidence against his ma.Hter, unless made in the 
course of the business in which he is employed («). 
In the ordinary case of sending a servant to buy 
goods, without previously furnishing him with money 
to pay for them, a necessarily implied authority is 
thereby given to the servant to pledge his master's 
credit; and upon the strength of this authority, not 
only will tbe master be liable for the goods so obtained, 
notwithstanding his having afterwards sent the servant 
with the money to pay for the same, if in fact it be not 
paid over to tbe tradesman, but also for any other 
goods, which may subsequently be obtained by such 
servant upon his master's credit ; whether he may have 
been 8ent with tbe money to pay for the same, and 
have embezzled it, or may have surreptitiously obtained 
the things for his own use ( /*). Proof of payment by 
the master, on a former occasion, for goods obtained 
upon his credit by the servant, will of itself be sufficient 
evidence of the servant having an authority to pledge 
his master*s credit, to render the latter liable for any 
others, subsequently obtained by such servant upon 
credit {g) ; even after being discharged from his situa- 
tion {h) ; unless it can be shown that the tradesman was 
aware, at the time, that the servant had not any such 
authority, or that he had been discharged. However, 
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where the servant is always sent with ready money, no 
such implication will arise, and the creditor must look 
for payment to the servant, and not to the master (i). 
In Rusby v, Scarlett, the case turned entirely upon 
this point 5 the circumstances were these : — The master 
was in the hahit of giving money to his servant for the 
purpose of paying for the various things required for 
housekeeping, &g,\ the servant bought goods of the 
plaintifiF, who was wholly unknown to the master, upon 
credit, and charged the amount to his master, but never 
paid the tradesman. The master having refused to 
pay, the plaintiff brought an action against him, and on 
the trial it was held by Lord Ellenborough, C. J., to be 
material in that case, to see when the money was given, 
because, if the servant was alw-ays in cash beforehand to 
pay for the goods, the master was not liable, as he never 
authorized him to pledge his credit : but if the servant 
was not so in cash, he gave him a right to take up the 
things on credit, and would be liable as the servant 
had not paid the plaintiff, though he might have re« 
ceived the money from the defendant, his master. In 
all these cases of implied authority, everything turns 
upon the ordinary course of dealing adopted between 
the parties, and, therefore, if a person in the habit of 
taking in goods upon credit, and from time to time 
paying the creditor for them, afterwards resolve to 
discontinue taking credit, and to pay ready money for 
the things on delivery, and so inform the creditor's ser- 
vant, who delivers them : this is not sufficient ; but the 
buyer must give notice to the seller, of the intended 
alteration in the course of dealing, and, until such 
notice, he will , continue liable to the master, not- 
withstanding payment to the servant, should the latter 
make away with the money (Jt), Upon the same prin- 
ciple, where a servant in the nabit of receiving 
money for her master, is in the habit of paying over 
the same to him, without any vouchers passing between 
them, if the master seek to charge her with not having 
paid over any of the money, the onus of such proof 
will be entirely upon him (/) ; he, by the course of 

(<) Kendal v. Andrews, Esp. Dig. (A) Orstland v. Freeman, 8 Esp. 80. 
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dealing btween them, having put it out of the power 
of his servant to show that she had paid. 

In the absence of either an express or ioaplied autho- 
rity, as above oaentioned, a master will not be bound 
by the contract of his servant (m). Thus, if a ser- 
vant without authority so to do^ pledge his master's 
goods, no property in them is passed to the pledgee, 
nor are any rights confeiTod on him as against the 
master, or if a servant sent to receive money, take a 
bill instead, and give a receipt, the master wul not be 
boifnd by such receipt, unless the bill be paid (n) ; nor 
will a master be bound by the receipt oi his servant, 
unless expressly authorized to receive the money, or 
unless it can be implied from former occasions (o) ; and 
80, although a traveller, who takes orders for goods 
from his employer's customer in the country, has 
authority to receive payment for them in money, he 
cannot take other goods in lieu (p) ; or, if a servant 
employed to keep the master's shop, or to sell for him, 
give away his master's goods, the latter may maintain 
an action against the receiver (^). It has also been 
determined (r) that the implied authority of an appren- 
tice, or shopman, to receive monies for his employer 
does not extend to matters unconnected with his busi- 
ness ; and that the statements of a shopman, or other 
servant, are not evidence against his master, unless 
made in the course of the transaction giving rise to 
the particular question (s). And where a butler 
ordered spirituous liquors in the name of, but not in 
truth for, his master, it was determined that the 
tradesman could not recover against the master, unless 
be had previously paid for goods so ordered, or it 
could be shown that the butler had been authorized to 
order those in question (^). Although a master, in 
the habit of paying for goods taken in upon credit by 
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110. Stubbing v. Helntz, Peake, 47. 
Venn v, Harrison, 8 T. R. 760. 

(n) Ward v. Evani, 2 Salk. 44S. 
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his servants for the use of the family, will^ j9nm(^ faxAey 
be liable for any others so taken in, though in truth 
not for his use ; yet, where the master was in the habit 
of paying for a given quantity, but the servant clan- 
destinely took in more, it was held, that the master's 
being in the habit of paying regularly for some of the 
^oods, was sufficient to put the tradesman on his guard, 
and make it incumbent on him to ascertain, whether, 
or not, the rest were for the master's use \ and, not 
being so, that he was not liable (tt). If a master 
having bought goods on credit, fi^ives to his servant 
money to pay the amounts due, and the servant retain 
or embezzle the money, the master is still liable to his 
creditors for the amount, and must bear the loss occa- 
sioned by his servant's wrongful act (a:). But where 
a tradesman had supplied the defendant's family 
with bread, of which weekly bills were delivered to 
his housekeeper (who had charged for the payment 
of the same in her accounts), and it appeared that the 
latter bills had been regularly paid, and receipted, but 
that the earlier had not, it was held that, in the absence 
of proof of the money having been given to the 
hou^keeper to pay those bills with, the question of 
negligence on the part of the baker, in receipting the 
latter, and leaving the earlier bills unpaid, could not 
be raised [xj). And so, although, generally speaking, 
a master will be liable for work done upon his 

Eroperty by the unauthorized orders of a servant, 
ecause in ordinary cases the master's authority 
may reasonably be implied, yet, it will be otherwise, if 
the work be done without either the knowledge or sanc- 
tion of the master, and the tradesman have never been 
employed on any former occasion ; thus, where a servant 
having broken his master's chaise, employed a trades- 
man to repair the same, who had never been employed 
on any occasion for the master, the latter being en- 
tirely ignorant of the circumstance, it was held that 
the tradesman was bound to deliver up the chaise to 
the master without being paid for the repairs (z). But 

(u) Fearoe v. Rogers, 8 Esp. 914. (y) Miller o. Hamilton, 5 C. ft P. 

(z) Ue«ld V. Kenworthy, 10 Bz. 488. 
789. (ff) Hiaeox v. Greeowood, 4 Eip, 

174. 
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where, in an action for work done in shoeing and phy-^ 
sicing the defendant's horse, the defence was, that the 
defendant, by an agreement with his groom allowed him 
five guineas per annum, for which he was to keep the 
horses properly shod, and furnish them with proper 
medicines when necessary, it was held by Lord Kenyon, 
C. J., that it was no defence to the action, unless 
the })lainti£f knew of this agreement, and expressly 
trusted the groom : that if a servant buys things, which 
come to his master's use, the master should take care 
to see them paid for; for a tradesman has nothing to 
do with any private agreement between the master and 
servant; and a verdict was accordingly found for the 
plaintiff (a). Where a coachman went in his master's 
livery, and hired horses of a horse jobber, and thej 
were accordingly sent, and used in his carriage, in an 
action against the master for the hire, the evidence 
was contradictory as to the tradesman's knowledge of 
a contract between the master and his servant for 
horsing the carriage, and as to the party to whom the 
credit was in fact given ; and it was held by Little- 
dale, J., that, if the coachman did not represent to 
the plaintiff the circumstance of the agreement between 
himself and his master, by the master's sending him 
forth into the world, wearing his livery, to hire horses, 
which he (the master) afterwards used, knowing of 
whom they were hired, and yet not sending to ascer- 
tain if his credit had been pledged for them, an implied 
authority was given, and the master was bound to pay 
for the hire ; that this sort of bargain seemed to be 
unusual between a gentleman and his coachman, and 
ought not to prevent the plaintiff from having recourse 
to the master : a master might be prevented by busi- 
ness, or want of time, from making a bargain himself, 
and might send his servant ; and, provided the busi- 
ness were within the regular department of the servant, 
the master would be clearly liable : but the jury, 
apparently considering that the plaintiff knew of the 
agreement with, and gave credit to, the servant, found 
a verdict for the defendant (J). 



(a) Precious v. Abel, I Esp. dSO. 
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Where a servant was sent to a salesman with a 
load of hay to be disposed of on account of his em- 
ployer, and the salesman, having accordingly sold it, 
ordered the servant to deliver it at the purchaser's, it 
was held that the salesman did not thereby adopt the 
servant as his agent, but that the servant still con^ 
tinued to act for the principal, so as to render the 
latter liable for a mistake in the delivery (c). 

If a master gives notice to a tradesman that aservant, 
who formerly had authority to pledge his credit, has 
left his service, the tradesman cannot charge the master 
for goods supplied after the notice (d), A mere notice 
to the servant himself not to pledge his master's 
credit would not, however, relieve the master from 
liability, if the tradesman were ignorant of the revoca- 
tion of authority (e). And the act of a servant, though 
discharc^ed, may bind the master, if the person giving 
credit has no knowledge of the discharge (/*). The 
death of the master operates as a revocation of the 
servant's authority (jg). 

A doubt seems to have been entertained on several 
occasions, whether a master is not bound to provide his 
domestic servant with medical attendance and medicine, 
in case of sickness; from the examination of the various 
cases, however, it appears he is not bound to do so. In 
this place, the question is only incidental to another, 
viz., how far the master is liable to the medical man 
employed by the servant, as upon an implied contract, 
for medicine and attendance upon him during his 
illness? If the master direct the doctor to attend the 
servant, there can be no doubt of his liability to pay, 
as even an entire stranger, desiring a surgeon to attend 
a poor person will be liable to pay him for his trouble (A). 
In the case of a yearly servant in husbandry, it has 
been determined that the master is bound to support 
him during the period of his hiring, notwithstanding 
his being disabled from labour by sickness (i) ; and so, 

(e) OingeU v. Glasscock, 8 Bing. (/) Monk o, ClaTton, ^tcd in 

86. Nickson v. Brohan, 10 Mod. 110. 

{d) Chappell v. Bray, 80 L. J. Ex. (g) Blades o. Free, B. & C. 167. 

24. Smout V. Ilbery, 10 M. & W. 1. 

(«) Trueroan v. Loder, 11 A. ft E. (A) Watling v. Walters, 1 G. ft P. 

080. Aste V. Montague, 1 F. ft F. 192. 
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of a menial servant, there cannot be a doubt of tbe 
master's liability to maintain him in such case, until 
he might otherwise be lawfully discharged. It has 
been contended, in support of the liability of the master 
for medicine, that, under the implied contract on 
the part of the master, to supply his servant with 
proper food^ the master impliedly contracts to provide 
medicine, as being the requisite and proper food in case 
of sickness: but this argument proceeds upon alto- 
gether false premises } it assumes that medicine ia to 
the body in illness, what food is, in health, viz., a 
source of nourishment^ but it is not so; neither does it 
serve as a substitute for it; and, therefore, if the 
master's implied contract do include the providing of 
medicine^ it must be in addition to food. 

Where a farmer's servant whilst attending his master's 
waggon had broken his leg, it was held that the master 
was not liable to reimburse the parish for medicines 
supplied to the servant : and Lord Mansfield said, ^' There 
'^ is, in point of law, no action against the master to 
^' compel him to repay the parish for the cure of his 
*^ servant ; no authority has been cited, but it seems to 
** me that it cannot be ; the parish is bound to take 
''care of accidents " (^). In a case(Z), where an 
action had been brought for medical attendance by the 
plaintiff upon the defendant's servant, who had brokcQ 
liis arm whilst driving the defendant's team, and who 
had been hired at the yearly wages of SI, lOs. and his 
victuals, Le Blanc, J., nonsuited the plaintiff, on the 
ground that the defendant, not having employed him, 
nor made any promise of payment, was not liable. On 
discharging a rule nisi to set aside the nonsuit, the 
several judges delivered opinions approving of the 
ruling of Le Blanc, J. 

Where the master had called in a medical man to 
attend his servant, and sought to deduct the amount of 
his charge out of her wages, which it was decided he 
could not do, Gaselee, J., observed, '' I am not pre- 
'^ pared to say, that a master is bound to provide a 
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^^ menial servant with medicines ; with respect to some 
'^ other servants, he clearly is not so : however, though 
'' it is often done by masters for their menial servants, 
'^ I do not think I should be authorized in saying, that 
" they are bound so to do " (w). The following case 
may at first sight appear to be at variance with the 
decisions on this subject, but is not so when fully con- 
sidered. — In an action for medical attendance on the 
defendant and his family, it appeared that the de- 
fendant and his wife resided at a distance of about a 
mile and a half from a house, in which their younger 
children were living under the charge of Susan Parry, 
who had acted as wet nurse to two of their youngest 
children ; the defendant's wife was in the habit of 

foing to see the children three or four times a week ; 
ut it did not appear when the defendant was at the 
house ; Susan Parry was taken ill in consequence of 
suckling the youngest of such children, and was 
attended for this complaint by the plaintiff, who was 
unknown to the defendant, a Mr. Berry being the 
surgeon who regularly attended his family; the de- 
fendant, hearing of Susan Parry's illness, desired Mr« 
Berry to see her, and sent her lOs. to pay for medicine, 
as Mr. Berry was a consulting surgeon; the de- 
fendant's wife knew of the plaintiff's attendance on 
Susan Parry, and did not express any disapprobation 
of it. Mr. Justice Taunton, before whom the cause 
was tried, is thus reported to have drawn his conclu- 
sion : — " With respect to that part of the [plaintiff's] 
^^ bill, which relates to the attendance on Susan Parry, 
'' it appears that her illness arose in the defendant's 
^* service, and that the defendant was informed of it, 
'^ and that he sent Mr. Berry to see her. This shows 
'^ that he considered himself liable to take care of her 
" in this illness ; and it is also shown that his wife 
" knew, and did not disapprove, of the plaintiff's 
'^ attendance ; and, I think, it must be taken that the 
'^ defendant's wife had the general superintendence of 
*' this house. It therefore appears to me that, for this 
^^ part of the charge, the defendant is liable." There 
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Was also a cliarp^e of 7s. 6d. for attendiDg another 
servant of the defendant, who had hurt her ankle in 
getting over a gate ; as to which his lordship said, — 
^^ As to the charge of 7s. 6d. for attending Ellen Read, 
'^ it appears to me that the plaintiif has not made out 
^* his case ; she got the hurt in getting over a gate, and 
'^ the plaintiff, who was not the regular medical man of 
^^ the family, did not attend her by the desire of the 
" defendant, or his wife ; lind for anything that appears, 
*' it might even have been without the knowledge of 
" the defendant, or his wife." It will be seen that the 
master's liability to provide medical attendance and 
medicine for his servant is expressly denied, by the 
]eamed judge who tried the case, as far as related to 
Ellen Read ; but it was observed that, with respect to 
Susan Parry, there were circumstances from which a 
contract to supply her with such attendance and medi- 
cine might be implied, and that, therefore, as far as 
related to the plaintiffs claim for his attendance upon 
Susan Parry, the defendant was liable. 

It may therefore be stated generally, that a master 
is not liable to provide a domestic servant with medical 
attendance and medicine in case of sickness, unless he 
has expressly contracted to do so, or from any circum- 
stances a contract can be implied that he should su])ply 
such medical assistance as may at any time be neces- 
sary. In the case of a servant in husbandry requiring 
medical aid, it appears that the overseers of the poor of 
the parish, in wnich he may be legally settled at the 
time, are liable for such medical attendance and medi- 
cine as may have been supplied (n), and consequently 
that the employer of sucn a servant would rarely be 
presumed to have rendered himself liable for such 
attendance and medicine, though it cannot be doubted 
that in this respect the same rule would apply as in the 
case of domestic servants, viz., that the employer may 
by express contract with the medical man become 
responsible for the expenses incurred, or he may by an 
express or implied contract with the servant be pre- 
sumed to have authorized him to incur expenses for 
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sucb medical attendance as may become requisite. 
That the overseers of the poor are liable is now well 
established ; thus, where a farmer's servant, being* run 
over by his master's waggon in the parish of A., and 
being much braised, and his leg broken, was carried to 
the next house, which happened to be a public house 
in the adjoining parish of B , where he was attended 
by the plaintiff, a surgeon, who was generally employed 
to attend the poor of B., and during two months' 
attendance the defendant, one of the overseers of the 
poor of B., frequently visited the servant, and when he 
was cured took him in a cart to his master's : the court 
held, that as the servant was casual poor in B. it was 
the legal duty of the parish officers there to provide 
him with medical attendance; and as the defendant 
stood by and saw that duty performed by the plaintiff 
without objecting to it, the law would imply a promise 
to pay for it{o). The case of seamen who may oecome 
sick during the progress of a voyage is specially 
provided for by stat. 17 & 18 Vict. c. 104, s. 234. 

There is, however, in the case of an apprentice a 
duty on the part of the master to provide him with 
proper medicines in case of illness, and in this respect 
a distinction has been made between a mere servant 
and an apprentice (jt?). This liability may, however, be 
controlled by an express covenant in the indenture of 
apprenticeship. 



V— OF THE RIGHTS OF THE SERVANT 
OTHER THAN TO WAGES, WARNING, OR 
CHARACTER. 

Having in the last Chapter, in discussing the question 
of the liability of the master to find his domestic ser- 
vant in medicine and medical attendance, inferentially 
examined the right of the latter to call upon the 
former to provide the same, it does not seem requisite 

(o) Lamb v, Bunce. 4 M. k S. 276 ; {p) Reg. v. W. Smith, 8 Car. k P. 

et Tide Wing v. MiU, 1 B. ft Aid. 104. 163. 
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to do more here than to state, as the conclasion drawn 
from a consideration of the several cases on the sphject, 
that the servant has no such right, unless stipulated 
for on the contract of hiring ; but must be dependent 
for assistance, in case of sickness, upon the humanity 
and kindness of his master; or may resort to over* 
seers of the parish in which he is legally settled for 
assistance. 

A servant may lawfully assault a person in the de- 
fence of his master {r), provided the attack upon the 
master be illegal, it being part of his duty for which 
he receives his wages to stand by and defend his master. 
A master may correct and punish his apprentice in a 
reasonable manner for abusive language, neglect of 
duty, &c. (i). A menial servant however, would be 
justified in quitting his master's service instantly upon 
even a moderate castigation, and if he also brought 
an action for the a&sault, a jury would probably think 
him entitled to heavy damages. A master would 
also render himself liable to proceedings before a 
magistrate for breach of the peace, or to an indict- 
ment. 

Where the master agrees to provide a livery, or other 
dress of that description, the servant does not thereby 
become entitled to the dress itself, but merely to a 
qualified use of it during his service, and on leaving 
must deliver it up, unless the contrary have been ex- 
pressly stipulated between the parties (t). 

There is no legal objection to a servant, pending his 
employment, soliciting business from his master's cus- 
tomers for himself^ so soon as he shall have quitted his 
service, and gone into business upon his own account, 
so long as he does not neglect his master's business by 
occupying time, which belongs to his master, and is 
required oy the exigencies of his master's business, in 
such solicitation ; and where loss tp the master is ap- 
prehended from such a course, the servant may be, and 
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frequently is, restrained by contract from so doing, 
and from setting up within a certain distance of the 
master's place of business (u).. It must, however, be 
borne in mind that contracts in restraint of trade are 
void, except where the restraint is partial (x). A re- 
striction from trading, unlimited as to space^ and 
limited only as to time, has been held bad (z) ; but on 
the other hand, a contract in restraint of trade, limited 
as to distance, but not as to time, has been held 
good (a). A covenant not to carry on a particular trade 
within the cities of London an(l Westminster, or within 
the distance of 600 miles from the same, was held 
divisible, and though void as to the 600 miles, it was 
held that the covenantee might maintain an action for 
damages occasioned by a breach in carrying on the 
prohibited trade in the city of London (b). 

The relation between a master and his servant in all 
matters connected with; or arising out of, the service, 
is regulated by the contract of service, and conse- 
quently the master is not liable for any injury which 
may happen to the servant in the course of the service^ 
unless such liability is imposed upon the master, either 
expressly, or impliedly, by the terms of the contract. 
It is held that tne master does not inopliedly warrant 
to the servant the soundness or sufficiency of the 
tackle with which he is to work ((?), but if the servant 
be induced to work with insufficient and unsafe tackle, 
by the misrepresentations of the master as to its safety, 
or if the master is personally aware of its unsafe condition 
and neglects to inform a servant thereof, who is unaware 
of it and unable to judge of it, he becomes liable for inju- 
ries happening to the servant by reason of such condition 
of the tackle (d). The master is not liable to his servant 
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unless there be negligence on the part of the master in 
that which hey the master, has contracted or under- 
taken with his servant to do. He is held to undertake 
to use reasonable care in the selection of fellow ser- 
vants, in the purchase, and in providing means of 
inspection and repair of tackle {g). If the master, by 
his own personal negligence, injure his servant, the 
fact of his being the master does not in any way 
exempt him from liability. It is the duty of the master 
to avoid exposing his servants, so far as he can, by the 
use of ordinary care, to extraordinary risks, which the 
servants could not foresee. In Davies v. England^ 
the servant was employed to cut up the carcases of 
diseased cattle, he being unaware of the dangerous nature 
of the employment, whilst the master was aware of it, 
and he was thereby infected by disease ; it was held, 
that he was entitled to recover damages against the 
master (A). If a servant enter upon a dangerous em- 
ployment with a knowledge of its danger, or if such 
danger be so obvious that he ought to have known of it, 
the servant thereby takes the risk of the employment 
upon himself (i). If the danger is unknown to the 
master, and there is no negligence on his part, he is 
not responsible for injuries happening to his servant ( h) ; 
as for instance, where the floor of a warehouse gave 
way and injured a servant who was working in the 
warehouse (Z). The servant cannot recover from his 
master damages for injuries caused by the negligence 
of his fellow servants, unless, as we have seen, the 
master himself be negligent, either in the selection of 
incompetent persons, or in the retention of them after 
he is aware of their incompetence (m). In the case of 
Priestly v. Fowler^ which is usually regarded as 
the leading case upon this branch of the law, the 
defendant had sent his servant, the plaintiff, to go 
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with certain goods of the defendant in his van, which 
was conducted by another of his servants, and which, 
from being overloaded, broke down ; the plaintifi:* was 
thrown out and broke his thigh, and upon proof of 
these facts had recovered a verdict at the assizes. A 
rule to arrest the judgment having been obtained, and 
argued, the judgment of the court was thus delivered 
by Lord Abinger, C. B. : — " This was a motion in 
" arrest of judgment, after verdict for the plaintiff, 
" upon the insufficiency of the declaration. It has been 
^' objected to this declaration, that it contains no 
" premises from which the duty of the defendant as 
" therein alleged, can be inferred in law ; or, in 
" other words, that from the mere relation of master 
" and servant no contract, and therefore no duty, can 
" be implied on the part of the master to cause the 
'* servant to be safely and securely carried, or to make 
*' the master liable for damage to the servant, arising 
" from any vice or imperfection, unknown to the 
" master, in the carriage, or in the mode of loading 
^* and conducting it. For, as the declaration containn 
" no charge that the defendant knew any of the defects 
'^ mentioned, the court is not called upon to decide 
" how far such knowledge on his part of a. defect un- 
" known to the servant would make him liable. It is 
'' admitted that there is no precedent for the present 
*' action by a servant against a master. We are, there- 
" fore, to decide the question upon general principles, 
" and in doing" so we are at liberty to look at the con- 
" sequences of a decision one way or the other. If the 
" master be liable to the servant in this action, the 
" principle of that liability will be found to carry us 
•* to an alarming extent. He who is responsible by his 
" general duty, or by the terms of his contract, for all 
" the consequences of negligence in a matter in which 
" he is the principal, is responsible for the negligence of 
" all his inferior agents. If the owner of the carriage is 
" therefore responsible for the sufficiency of his car- 
" riage to his servant, he is responsible for the negli- 
" gence of his coach-maker, or Lis harness-maker, or 
'' his coachman. The footman, therefore, who rides 
^' behind the carriage, may have an action against his 
*' master for a defect in the carriage owing to the neg- 
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** ligence of the coach-maker, or for a defect in the 
'' harness arising from the negligence of the hamess- 
'^ maker, or for drunkenness, neglect^ or want of skill, 
'^ in the coachman ; nor is there any reason why the 
^^ principle should not, if applicable in this class of 
'^ cases, extend to many others. The master, for 
'^ example, would be liable to the servant for the neg- 
'^ ligence of the chambermaid, for putting him into a 
" damp bed ; for that of the upholsterer, for sending 
*' in a crazy bedstead, whereby he was made to fall 
'* down, while asleep, and injure himself; for the negli- 
« gence of the cook in not properly cleaning the copper 
'^ vessels used in the kitchen; of the butcher in sup- 
" plying the family with meat of a quality injurious to 
" the health ; of the builder for a defect in the founda- 
" tion of the house, whereby it fell, and injured both 
" the master and the servant by the ruins. The incon- 
" venience, not to say the absurdity, of these conse- 
'* quences, afford a sufficient argument against the 
'^ application of this principle to the present case. 
" But, in truth, the mere relation of the master and 
'' the servant never can imply an obligation on the 
'' part of the master to take more care of the servant 
*^ than he may reasonably be expected to do of himself. 
" He is, no doubt, bound to provide for the safety of 
" his servant in the course of his employment, to the 
*' best of his judgment, information, and belief. The 
" servant is not bound to risk his safety in the service 
" of his master, and may, if he think fit, decline any 
" service in which he reasonably apprehends injury to 
^' himself: and in most of the cases in which danger 
^< may be incurred, if not in all, he is just as likely to 
^' be acquainted with the probability and extent of it, 
^^ as the master. In that sort of employment, espe* 
*' cially, which is described in the declaration in this 
'^ case, the plaintiff must have known as well as his 
" master, and probably better, whether the van was 
^* sufficient, whether it was overloaded, and whether it 
*' was likely to carry him safely. In fact, to allow 
^^ this sort of action to prevail would be an encourage- 
<^ ment to the servant to omit that diligence and cau- 
<< tion which he is in duty bound to exercise on the 
*^ behalf of his master^ to protect him against the mis- 
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'^ cnndact or negligence of others who serve him, and 
*^ which diligence and caution^ while they protect the 
^^ master, are a much better security against any injury 
'* the servant may sustain by the negligence of others 
'^ engaged under the same master, than any recourse 
'' against his master for damages could possibly afford. 
*^ We are therefore of opinion that the judgment ought 
" to be arrested," The rule was therefore made abso- 
lute (n). In addition to being servants of the same 
master, in order that the above rule may be applicable, 
they must be engaged in a common employment ({?). A 
foreman is a fellow servant with those whom he super- 
intends (p). In one case the plaintiff was in the em- 
ployment of a railway company as a carpenter, to do 
any carpenter's work that might be required on the 
railway. He was standing on a scaffolding at work 
on a shed, close to the line, when some of the com- 
pany's porters negligently shifted an engine on a turn- 
table, so that it struck a ladder supporting a scaffold, 
by which means the plaintiff was thrown down and 
injured : it was held that the plaintiff and the porters 
were fellow servants, Erie, C. J., delivering the judg- 
ment as follows : — " There are many cases where the 
^' immediate object on which the one servant is employed 
'* is very dissimilar from that on which the other is em- 
" ployed, and yet the risk of injury from the negligence 
^^ of the one is so much a natural consequence of the 
^' employment which the other accepts, that it must be 
" included in the risks that are to be considered in his 
" wages" (q). A guard of a train belonging to a railway 
company and a navvy carried in that train back to his 
home, at the end of his day's work, such carnage 
being not as a passenger but under the contract of 
service, were held to be fellow servants (r). A person 
who volunteers to assist a servant in his work is in no 
better position, with regard to rights of action against 



(n) Priestley v. Fowler 8 M. Jc C. P.88A. Feltham o. England, L. R. 

W. 1. S Q. B. 83. 

(p) Warborton v. G. W. Rly. Co., L. {q ) Morgan o. Vale of NeaUi Rlj. 

R. 3 Ex. 80. Bartonshlll Goal Co. o. Ck>., L. R. 1 Q. B. 149. 

Beid, 8 Macq. 894, 807. Murray v, (r) Tunney v. Midland Rly. Co., 

Currie, L. R. C. P. 84. L. R. 1 C. P. 891. 

ip) Gallagher v. Piper, 88 L. J. 
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the master, than if he were a hired fellow servant to 
the servant whom he assists («). 

If the risks incurred in the course of the employ- 
ment by the servant are obvious, whether arising from 
defective machinery, or the incompetency or insuffi- 
ciency in numbers of his fellow workmen, and the 
servant, though he knows or ought to know of the 
risks, stops on in the service, he is guilty of such negli-* 

fence contributing to his own injury, if an injury 
appen to him, as to disentitle him to recover compen- 
sation in an action against his master, even if, but for 
such stopping on, he would have had a right of 
action (t). Where the masters of a coal mine were 
aware that their servants habitually neglected to test 
a rope, which ought to have been tested, and a servant 
who was aware of this neglect, and was told by the 
servant in charge of the rope, that he had better exa- 
mine it, was injured through the breaking of the 
rope, the masters were held not liable for the injury («). 
Where a master expressly promises to the servant that 
he will repair the defect, or discharge the incompetent 
fellow workmen, as the case may be, the servant 
cannot be said to be guilty of negligence if he stop 
on in the service, for a short time, in reliance on the 
master's promise (a?). In no case, however, where a 
plaintiflF has been guilty of contributory negligence, 
can he recover damages, however negligent the defen- 
dant may have been. By contributory negligence is 
meant, negligence so conducing to the injury that, but 
for that negligence, the injury would not have hap- 
pened, and such that the defendant could not, by ordi- 
nary care, have avoided the consequence of the negli- 
gence of the plaintiff (2;). 

A servant, it appears, is entitled to indemnification 
from his master for the consequences of an act done in 



(«) Degg V. Midland Bly. Co., 1 (u) Senior v^ Ward, I E. & E. 885, 
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Potter V. Faulkner, 81 L. J. Q. B. 087 (Ex. Ch.) Holmes v. Clarke, 6 H. 

80 ; I B. & S. 800. & N. 840. Patterson v. Wallace, 1 

{t) Senior v. Ward, 1 E. & E. 885. Macq. H. of L. 748. 

Kkipp V. E. C. Rly. Co., Ex. 228 ; (z) Davle« v. Mann, 10 M. & W. 

Si8 L. J. Ex. 28, followed in Saxton 546. Tuff v. Warman, 5 C. B. M*. S. 
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June 8rd, 1871. Griffiths v. Gidlow, S48, 247 ; 10 L. J. Ex. 208. 
8 H. fc N. 6id, 
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« 

assertion of a supposed right on the part of the master, 
and in obedience to his orders, provided the same do 
not amount to a tort; but if it do, it is quite clear that 
he is not (a). If, however, there are circumstances 
from which it may be inferred that an employer caused 
his servant to believe that he was acting under an in« 
demnity, he will be answerable to his servant for any 
damage he may have sustained through the act done^ 
however tortious it may have been. 

A servant, inred in the general way, has no ri^ht 
to call any portion of his time his own, but is bouna to 
execute his master's commands at all reasonable times 
during the term of his hiring (b) ; and although a 
woman servant get married, she will be bound to serve 
till the hiring be determined, by efflux of time, or proper 
notice ; and if she refuses to continue her service, her 
husband will be liable to the master for any damage 
he may have sustained through a breach of her con- 
tract of hiring and service. 

Where the master agrees to find his servant in vic- 
tuals, and fails in doing so, or only provides bad or 
insufficient food, the servant would of course be entitled 
to recover against the master for the breach of contract, 
and would oe justified in leaving hits service without 
notice (c) ; such a breach^ however, would not autho- 
rize the servant to pledge his master's credit in order 
to obtain proper food. 

By Stat. 24 & 25 Vict. c. 100, s. 26, it is enacted, 
in order to protect servants, that " whosoever being 
legally liable either as a master or a mistress to provide 
for any apprentice, or servant, necessary food, clothing, 
or lodging, shall wilfully, and without lawful excuse^ 
refuse or neglect to provide the same, or shall unlaw- 
fully or maliciously do or cause to be done, any bodily 
harm to any such apprentice or servant, so that the 
life of such apprentice or servant 'shall be endangered, 
or the health of such apprentice or servant shall have 
been or shall be likely to be permanently injured, shall 
be guilty of a misdemeanor, and being convicted 

(a) Paddock v, Fradley, 1 C. & J. (ft) Rex v. St. John, Devizes, 4 M. 

90. Toplis V. Grane, 6 Bing. X. C. & B. 681 ; 9 B. & C. 900. 
636. Hart v. Leacb, 1 M. <C W. 560. (e) Fitsherbert's Natura Breviuniy 

168. 
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thereof, shall be liable to penal servitude for five 
years (d)^ or to be imprisoned for any time not exceed^ 
ing two years, with or without hard labour. 

If a servant whose period of service has expired, 
whether put an end to by notice, or by the master 
without notice^ or on account of misconduct on the part 
of the servant, justifying the master in so putting an 
end to it, or otherwise, refuses to quit his master's pre- 
mises on being requested so to do, the master may eject 
him by force, out ne must use no more force or vio- 
lence than is absolutely necessary (e). In the case of 
a servant to a partnership firm being dismissed by one 
of the partners, but authorized to remain upon the 
partnership premises by another, the authority of that 
other is sufficient to justify the servant in remaining 
upon the premises, and to render the one partner liable 
in trespass if he attempt by force to remove such 
servant (/*). 



VL— OF THE LIABILITY OF THE SERVANT. 

1*^, To his Master for Negligence or Misconduct. 
2nd, To Strangers. 
8rd, Criminally. 

1. A servant in the performance of his duties is 
bound to exercise reasonable care and diligence, and 
to look with vigilance to his master's interests : and if 
the master sustain damage in consequence of his 
doing anything prohibited by law, or of his gross 
negligence or folly, the servant may be called upon to 
make good the loss ; and so, if he do not adhere to the 
reasonable orders and instructions of his master, and 
a loss be sustained through his deviating from them. 



(d) 87 & S8 Vict. c. 47, i. 3. & ll. 346. Mackay v. Ford, 89 L. J. 

(0) Donaldson v. Williams, 1 Or. Ex. 404. 

(/) Donaldson V. Williams, snpra. 
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thougli done with a view to the master's benefit ; but 
where the loss happens from mere accident, and with- 
out negligence on the part of the servant, he will not 
be responsible {g). 

Where goods entrusted to a servant have been 
accidentally lost or damaged by him, he will not be 
liable for the same, unless negligence also be proved Qi) i 
nor, even then, can the master retain the amount of 
the value of the damage out of the servant's wages, 
unless there ban been a stipulation to that effect in the 
contract of hiring (i). 

It is the duty of a steward, clerk, or other person, 
employed to receive and pay money for a principal, to 
keep and render true and explicit accounts and 
vouchers (Ji) ; and it has been held that a steward is 
bound to account periodically, although not called upon 
to do so, and if through lapse of time, he should after- 
wards be unable to vouch his accounts, he must bear 
the loss, as a consequence of his own negligence ; and 
the Court of Chancery will not assist him (/). 

In regard to such tortious acts of the servant as 
would, if committed by a stranger, give the master a 
right of action for trespass ; it may be observed that 
there is nothing in the relation of master and servant to 
interfere with the master's right of action against a 
servant, for any damage he may have sustained by 
reason of a trespass committed by his servant. If the 
trespass be personal, and amount to a breach of the 
peace, the master would be justified in giving the servant 
into the custody of the police. Thus, where a servant 
in the house of his master, at a late hour of the night, 
was violent in his manner, and made a great noise and 
abused his master, and laid hold of him, and a struggle 
ensued, the master was held justified in giving the 
servant into the custody of a policeman, to be dealt 
with according to law [m), 

(a) Huasey v. Pusey, 1 Sid. 806. (i) Le Loir o. BrUtow, 4 Camp. 

5 Rep. 14. 1 Leon. 88. Moor, 244. 184. 

Kilsby V. Williams 6 B. & A. 8M. (ft) Jenkins o. Gould, 8 Rubs. 885. 

Catlin r. Bell, 4 Cauip 188. Priestly (/) Ormond (Lady) v. Hutchinson, 

V. Fowler, 8 Mees. ft W. 7. 18 Ves. 68, 02. 

(A) Savage V. Walthew, 11 Mod. (m) Shaw v. Charittie, 8 Car & K, 

185. Nickson v. Brohan, 10 Mod. 21. 
110. Walker v. Guarantee Associa- 
tion, 18 Q. B. 277. 
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1^. A servant, as well as the master, is responsible to 
the injured party for any act done by him, though by 
command of his master, if it amount to a trespass (m)\ 
or if there be a conversion by the servant, that is a 
dealing with the property, or refusal to deliver it up on 
demand, and this solely for the master's benefit (n). 
Thus, where a servant received a bill of exchange from 
the holder, knowing it to be in his hands for the pur- 
pose of getting it discounted, and appropriated it to 
the payment of a debt due from sucn holder to his 
master, the servant was held liable to the owner of the 
bill for such conversion {o) ; and so, where a traveller 
received goods from a person, who had committed an 
act of bankruptcy, and sold them for the benefit of his 
employer {p) : and it will not avail the servant that he 
acted in pursuance of his master's orders, if the master 
himself had no authority to do the act complained of, 
or to direct it to be done {q). However, a servant will 
not be liable for improperly intermeddling with 
another's goods, by command of his master, if it do not 
amount to a trespass, or conversion (r). 

A servant is not liable for goods obtained by him 
upon the credit of his master (to whom alone the creditor 
can look for payment) (s) ; but if he pledge his master's 
credit without having any authority so to do, he is 
liable to the party injured by such wrongful assumption 
of authority (^). For a mere nonfe^ance or omission 
to perform a duty incumbent upon him by reason of 
his position as servant, he is liable only to his master (t«), 
but where the servant' is a tort feasor, and commits 
acts of misfeasance, no authority he can derive from 
his master can excuse him, against third parties, 
injured by him {x). * 



(f») Naish V. E. I. Co., Com. 469. 
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Where money is paid to a servant for the use of his 
employer, by mistake, he will not be liable to refund it, 
if he have actually paid it over to, or made payments, 
or incurred liabilities, in consequence, on account of his 
principal ; but merely giving credit for it in account 
will not be equivalent to payment over, and he will in 
such case be accountable for it to the ])arty so paying 
by mistake (^) : and to make* it a defence for a servant, 
that he has paid over the money, it is necessary that it 
should have been paid to him expressly for the use of 
the person to whom he has so paid it over (z). To 
support an action, however, against the agent, or ser- 
vant, to recover ba(k the money, as money had and 
received to the use of the plaintiflF, a receipt signed by 
the agent " for " the principal, will not be sufficient, 
such receipt being only evidence of a payment to the 
principal by the hands of his agent (a). And where 
money was received by a clerk to an attorney, who 
was authorized to receive it for his client, the clerk 
signinff the receipt " for " the attorney, it was held 
that there was no privity between the clerk and the 
client; that the money was received by the clerk as 
the agent of the attorney, to whom alone he was 
accountable, and who was answerable on the other 
hand to his client ; and that an action, therefore, would 
not lie against the clerk, at the suit of the client, 
for money had and received to his use (b). Neither 
will an action lie against a servant at the suit of a 
creditor, for money placed in his hands by his master 
for the purpose of being paid over to such creditor, 
but withheld ; as the money is only received by the 
servant in that capacity (c). 

For wanton acts, or such as clearly are not done in 
his capacity of servant, the servant, and not the master, 
will alone Se responsible (d) ; as where a coachman wil- 
fully drove his coach against, and injured, another («); 



(y) Bailer v. Harrison, Cowp. 566, (e) Howell v, Batt, 2 Ner. & M. 
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or, as where a parcel was given to a wagg-oner to be 
carried for his own gain, and not for the benefit of his 
master, and the same was lost {f). 

3. With respect to criminal acts with regard to 
strangers, a servant stands on precisely the same foot- 
ing as any other person. But with respect to criminal 
acts with regard to his master, in addition to the ordi- 
nary criminal law, there are various enactments. 

Larceny by servant, '\ Whosoever, being a clerk or 
servant or being employed for the purpose or in the 
capacity of a clerk or servant, shall steal any chattel, 
money, or valuable secuiity belonging to or in the 
possession or power of his master or employer, shall 
be guilty of felony, and being convicted thereof shall 
be liable at the discretion of the court, to be kept in 
penal servitude for any term not exceeding fourteen 
years, and not less than ^ve years (27 & 28 Vict, 
c. 47, s. 2), or to be imprisoned tor any term not exceed- 
ing two years, with or without hard labour, and with 
or without solitary confinement, and if a male under 
the age of sixteen years, with or without whipping {g). 

Emhezzlement by clerks or servants.^ Whosoever, 
being a clerk or servant, or being employed for the 
purpose, or in the capacity of a clerk or servant, shall 
fraudulently embezzle any chattel or money, or valuable 
secuiity, which shall be delivered to or received or 
taken into possession by him for or in the name of or 
on the account of his master or employer, or any part 
thereof, shall be deemed to have feloniously stolen the 
same from his master or employer, although such 
chattel, money, or security was not received into the 
possession of such master or employer otherwise than 
Dy the actual possession of his clerk, servant, or other 
person so employed, and being convicted thereof shall 
06 liable, at the discretion of the court, to be kept in 
penal servitude for any term not exceeding fourteen 
years and not less than five years (27 & 28 Vict, 
c. 47, s. 2), or to be imprisoned for any term not exceed- 
ing two years, with or without hard labour and with or 

{J) BuOer v. Basing, 9 C. <c P. 618. (p) 84 & 26 Vict. c. 90, b. 87. 
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without solitary confinement, and if a male under the 
age of sixteen years, with or without whipping (h). 

Distinct acts of embezzlement may be charged in the 
same inclictment,\ It shall be lawful to charge in the 
indictment and proceed against the offender for any 
number of distinct acts of embezzlement, or of fraudu- 
lent application or disposition, not exceeding three, 
which may have been committed by him against the 
same master or employer, within the space of six 
months from the first to the last of such acts (t). 

Goods of the master appropriated by the servant must 
still be in the constructive possession of the master, in 
order to make the appropriation by the servant amount 
to larceny. And ii they have been in the actual pos- 
session of the master, and have been by him, or by his 
orders, delivered to the servant, they are considered to 
be in the constructive possession of the master. But 
if the goods or money have never been in the master's 
actual possession, but have been delivered to the ser- 
vant by a third party, they will not be considered in 
the constructive possession of the master, and the offence 
will not be larceny but embezzlement. The distinc- 
tion, however, between larceny and embezzlement is 
not so important as it was formerly, since now a person 
indicted for the one offence can be convicted of the 
other (^), but still he must be convicted of the right 
offence, as a jury has no power to find a prisoner guilty 
of one offence upon facts which prove another (I), 

It is frequently important in cases under the statute 
to determine whether the prisoner is a clerk or servant 
within the meaning of the Act. The following deci- 
sions have been given on this point: — A female servant 
is within the statute {m) ] so is an apprentice (n) or a 
clerk to a corporation or company, though not appointed 
under the common seal {p) ; or a person who acted for 
naany years for the overseers of a parish, at -a yearly 
salary, under the name of their accountant and trea- 
surer, and who received and paid all monies receivable 

(A) 24 & 85 Viet 0. 96, s. 68. Im) R. v. Smith Rum. k. Ry. 967. 

(O Id. B. 71. (n) R. o. Mellish, Rusi. & Ry. 80»} 

{h) Id. 8. 72. {qi R. V. Beacall, 1 C. Ac P. 467. 

(0 R. V. Gorbutt, D. k B. 0. C. 
166; 26 L. J. M. 0.47. 
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or pa3'able by tbem, rendering to tbem a weekly ac- 
count (v), A drover keeping cattle for a farmer at 
Smithneld^ wbo was ordered to drive the cattle to the 
purchaser, and to receive the money, and having done 
so, appropriated the money, was held to be acting as a 
servant of the farmer and to have been rightly con- 
victed of embezzlement (q). 

Where a defendant, who was employed as a master 
of a barge to carry out and sell coals, and was allowed 
a portion of the profits, after deducting the price of 
the coals at the colliery, for his labour, took a quantity 
of coals and sold them, and received the price, and 
absconded with the money, and was convicted 6f 
embezzlement; it was held that the conviction was 
right (r). Where the prisoner was employed as a 
traveller to take orders and to collect money, and was 
paid by a percentage, and was employed as traveller 
by other persons in addition to the prosecutor, it was 
held that he was acting as clerk of servant to the prose- 
cutor, within the Act(«). So the cashier of a firm 
who had, in addition to his salary, a percentage on the 
profits made by the firm, but who was not liable for its 
losses, and had no control over the business, was held 
to be within the Act (t). Where the prisoner was a 
carrier, whose only employment was to carry unsewei 
gloves from a glove manufacturer at one place to the 
glove sewers at another, and then to carry them back 
again when sewed, and to receive the money for the 
work, and pay it to the glove sewers, deducting the 
charge for carriage, it was held that he was not the glove 
sewers' servant, so as to be guilty of embezzlement in 
appropriating money so received by him (w). It would 
seem that where a servant is at liberty to serve or not 
as he pleases, receiving payment only for what he 
actually does, as, for instance, by commission on the 
amount of sales, the relationship created is that of 
agent, and not that of clerk or servant, so that such 



Cp) B. V, Squires, 2 Stark. 849. («) R. v. Carr, R. & R. 108. R. r. 
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Eerson cannot be convicted of embezzlement. It was 
eld that a person who was employed to ^et orders for 
goods and to receive payment for them, but who was 
at liberty to get the orders, and receive the money where 
and when he thought proper, and to dispose of his 
time as he thought best, being paid by a commission, 
was not within the statute (t'). In a recent case the 
prisoner was a member of a co-partnership. It was his 
duty to receive money for the co-partnership, and once 
a week to render an account and pay over the gross 
amount received during the previous week. During 
each of three several weeks within six months the 
prisoner received various small sums and failed to 
account for them at the end of the week*, or to pay 
over the gpross amount. It was held that he might 
.properly be charged with embezzling the weekly 
aggregates in one indictment ; Cockburn, C. JT, 
delivering the judgment of the Court for Crown Cases 
Reserved in these words : — " It is quite true that if a 
man receives a number of seperate sums and has to 
account for each of them separately, only three instances 
of failure to account can be proved under one indictment. 
Thus, if there were to be one accounting on Monday and 
one on Tuesday and one on Wednesday, and so on, only 
three defaults could be charged and proved ; though, 
even in such a case, evidence of other instances might 
be given in order to show that the instances charged 
were not merely accidental, but that what was done 
was done intentionally and fraudulently. But here 
no difficulty of this nature arises. I agree that the 
prisoner might have been indicted for embezzling any 
of the separate small sums received by him. But it 
appears upon the case that it was his duty to receive 
the small sums from time to time, to send in weekly 
accounts every Tuesday, and every Tuesday to pay over 
the gross amount. It is true tnat each of the small 
sums received had to be accounted for; but he might 
well be charged with embezzling the aggregate amount. 
And the evidence of the individd^l items was admis- 
sible to show how this aggregate was made up" (rv). 

(v) B. V. Boweri, L. B. 1 C. C. B. Ifsyle, 11 Ooz 0. C. 150. B. v. 
41. B. V. Walker, D. jc B. C. C. 600. Marshall, 11 Coz C. C. 490. 
B. V. May, 80 L. J. M. C. 81. B. v. (w) B. v. Balls, L. B. 1 C. C. B. 

898. 

£ 
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VII.— ABBEST FOB CBIMES, FALSE IM- 
PBISONMENT AND MALICIOUS PBO- 
SECUllON. 

A master stands in exactly the same position as 
regards bis right to arrest his servant, and is subject 
to the same liabilities for so doing as any other person. 
A short chapter on this subject may, however^ it is 
thought, be found useful. 

All persons are justified in apprehending those who 
are found actually committing, or attempting to commit 
a felony^ and they are justified in detaining persons so 
found until they can be brought before a magistrate (a) . 
Any person found committing any offence punishable, 
either upon indictment, or upon summary conviction, 
by virtue of the Larceny Act, 24 & 25 Vict. c. 96, 
except the offence of angling in the daytime, may be 
immediately apprehended without a warrant, by any 
person, and forthwith taken, to&^etl.er with such pro- 
perty, if any, before some neighbouring justice of the 
peace, to be dealt with according to law, and if any 
credible witness shall prove upon' oath, before a justice 
of the peace, a reasonable cause to suspect that any 
person has in his possession or on his premises any 
property whatsoever on or with respect to which any 
sucn offence shall have been committed, the justice 
may grant a warrant to search for such property, as 
in the case of stolen goods ; and any person to whom 
^property shall be offered, pawned, or delivered, if he 
shall have reasonable cause to suspect that any offence 
has been committed on or with respect to such pro- 
perty, is authorized, and, if in his power, is required to 
apprehend and forthwith to take before a justice of the 
peace the party offering the same, together with such 
property, to be dealt with according to law (ft). By a 
subsequent section, persons hond Jide, though mis- 
takenly, acting or intending to act under the powers of 

(a) B. V. Hunt, I Moo. 0. C. 08. (ft; 84 Jc 96 Vict. c. 86, s. 103. 



Arrest for Crimes, S^c. 76 

the Act are entitled to a notice, one month at least, 
before ^an action can be brought against them for such 
conduct (c). 

In cases of felony any person may, upon reasonable 
suspicion, apprehend the suspected party without a 
warrant. It is advisable, however, where it is possible, 
to obtain a warrant, because any apprehension without 
a warrant is an imprisonment, and unless the party 
apprehending, if a private citizen, is able to prove that 
a felony was committed, and that he had reasonable 
and probable cause for suspecting the person appre- 
hended of having committea it, he will be liable to an 
action for false imprisonment {<£), A police constable 
is justified in apprehending a person if he has reason- 
able and probable cause to believe a felony has been 
committed; and that the party apprehended committed 
it(^). 

If the arrest be made under a warrant the only 
remedy that an innocent person has, is by action for a 
malicious prosecution, in which the onus of proving 
that the prosecutor acted maliciously, falsely, and 
without reasonable and probable cause, lies upon the 
party brinj^ng the action (/) ; if, however, he gives 
primA facie evidence of the falsity of the charge, and 
of the absence of reasonable and probable cause for the 
prosecution, the jury may, if they think fit, find the 
existence of malice, and in such case, unless the 
defendant satisfies them by evidence of the absence of 
malice, or establishes satisfactorily the presence of 
reasonable and probable cause for the prosecution, find 
u verdict for the plaintiff (^). 



(0) 24 Ac 25 Yict. c. D6, a. 118. (/) Henderson o. Midland Bailway 

Chamberlain 0. King, L. R. 6 C. P. Company, 24 L. T. N. S. 881 ; 20 

474. Herman v. Seneschal, IS C. B. W. R. 28. Lister v. Ferryman, L. R. 

K. S. 802 ; 82 L. J. C. P. 43. Roberts 4 H. of L. 621, 642. Walker v . South 

V. Orchard, 2 H. Ac C. 760; 83 L. J. Eastern Railway Company, L. R. 5 

Ex. 06. Selmes «. Judge, L. R. 6 C. P. 640, 644. Puraell v« JlcNamara, 

Q.'b. 724. Hardwick v. Moss, 81 East 861. 

Ji. J. Ex. 207. (9) Hurley v. Bethnne, 5 Taunt, 

(d) Davis v. Russell, 6 Ring. 867. 688. Mitchell o. Jenkins, 6 B. Ac Ad. 

Allen V, Wright, 8 C. Jc P. 626. 688. Taylor v. Willans, 2 B. Ac Ad. 

ie) Marsh v. Loader, 14 0. B. N. B. 867 (Ex. Oh.) ; 6 Bing. 168. Hender- 

685. Beckwith 0. Philby, 6 B. ft 0. son v. Midland Railway Oompany, 

688. 94 L. T. N. 8. 881 ; 20 W. R. 28. 

E 3 
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VIII.— OF DISCHARGE. 

Under this head it is purposed to consider^ as well 
the right of the servant to leave, as that of th& master 
to dismiss him from his situation. Where the hiring* is 
for a specific and definite period, the relation of master 
and servant ceases on the lapse of the time stipulated, 
without notice by either party being in the least 
requisite. 

Where the hiring comes within the terms of a gene- 
ral hiring, and the servant is a domestic, either party 
may determine it bt pleasure, by giving, and the other 
is entitled to have, a month's notice, or warning (a). 
The master, indeed, has the option of paying a month's 
wages in advance, in lieu of giving warning, if he think 
proper to avail himself of it (&). It was contended that 
a head gardener, hired by the year, who had a house 
to live in rent free, and other gardeners under him, 
could not be discharged until the end of the year ; but 
the jury having found him to be a menial servant, the 
court held the verdict right, and that he was conse- 
quently liable to be dismissed on a month's notice (c). 
oo, too, a huntsman is a menial servant, and is liable, 
in the absence of any express agreement to the con- 
trary, to be dismissed at a month's warning, or with a 
month's wages in lieu of warning. So also is a person 
hired to assist in the garden and stables (d). 

In the case of a clerk, or other servant of this 
superior class, employed on the terms of a general 
hiring, neither party alone has a right to determine 
the contract (except for misconduct) at any other 
period, than at the expiration of some current year ; 
but the length of notice to be previously given is 



(a) Cutter o. PoweU, 6 T. B. 886. (fi) Nowlan v. AUet^ 8 C. M. ft B. 
Bobliwon V. Hindman, 8 Bip. 885 ; 54. 

8 Selw. N. P. 1088, S. G. Aichard (d) Nicoll v. Greavet, 17 C. B. N. 8. 
V. Homer, 8 G. Jc P. 840. 87; 88 L. J. C. P. 8fiO. Johneon v. 

(b) Bobinaon o. Hlndman, ubl sup. } Bleakeniopp, 6 Jur. 870. 
8 Selw. N. P. 1088. Eaweett v. Cash, 

B. Ac Ad. 004. Beeston v. OoUyer, 
4 Bin;. 808. 
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nowhere laid down (e) ; three calendar months' noticoi 
St all eventS; would be sufficient. In one case a 
governess was held not to be a domestic servant, nor 
as such liable to be discharged at a month's notice, 
and it was suggested that at all events she was entitled 
to three months' notice at the least (/). In an action 
by a commercial traveller for a wrongful dismissal 
before the expiration of a year, it was proved that by 
the usage of trade a yearly hiring of a person in such 
a capacity might be pat an ena to by three months' 
notice ; and the contract to employ for a year, alleged 
in the declaration, was therefore held to be improperly 
alleged (g) . 

The notice need not be in writing : care, however, 
should be taken to be able to prove the fact of its 
having been given, in case it should become necessary 
to do so. 

We now come to the cases, in which the one party, 
by some act of his own, dispenses with, or deprives 
himself of his right to notice from the other ; in other 
words, the following are the exceptions to the preceding 
rules : — 

To entitle a master to discharge a domestic servant 
without warning, there must be actual disobedience, 
or such absolute incapacity or want of skill as to render 
the servant entirely unable to perform the service for 
which he was hired and which ne undertook to perform, 
or such improper conduct as affects the due control of 
the master over his domestic establishment; and, 
therefore, previous immorality, as having had an ille- 
gitimate child before the commencement of the service, 
would not be sufficient to justify an immediate dismis- 
sal on discovery of the fact (h) ; but it has been decided 
that the servant's being with child of a bastard would 
be so (i) ; and so, likewise, if a man servant assault 
his employer's female servant with intent to take 



(e) Beeston v. CoUyer, 12 Moo. (f) Todd v, Kellage, SSLaw J. 1,. 

MS ; 2 C. ^ P. 607. Huttman v. Ezch. 

Bulnoifl, 2 0. & P. SIO. Oandall v. (9)Hetsnero. Bolton, 9 Exch. R«p. 

JPoiUlgnj, 1 Stark. 198j i Camp. 876. 518. ^ ,_, ,^ 

Bajley v. Rimmell, 1 M. & W. 606. (A) Bex v. Wertmeon, Cald. 129. 

Williwiui ». Byrne, 2 Nev. it P. 180. Andrews «. Gantin, 81 L. J. C. P. 15. 

(<) Bex «. Brampton, Cald. 11. 
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liberties with her person (a) ; or, if a servant emheastle^ 
or make away with his master's property (&)• So, also, 
if the servant refuse to obey his master's lawful com- 
mands within the scope of his dutiies^ as where a mas- 
ter desired his farm servant to take his horse to the 
marshy about a mile ofP^ just before the servant's din- 
ner time, and the servant refused to do so, until he had 
had his dinner; this was held to be g'ood cause of 
dismissal (c). If a servant be g'enerally negligent in 
his conduct, frequently absent when wanted, or often 
idleep out at night {d ), or if he absent himself without 
leave (e), or be guilty of moral misconduct, wilful dis- 
obedience, or habitual neglect ( /), his master would be 
justified in dismissing without notice. And so also 
the existence of criminal intercourse between ser- 
vants (jg\ or the betrayal by a clerk of his master's 
secrets (h)y have been considered good justification of 
dismissal. Where a servant was discharged for wilful 
disobedience of her master's order to stay in his house 
all night, the eircumfstances under wfiich the discharge 
was made were held a sufficient justification, though 
it was said that there might be cases in which wilful 
disobedience of such an order would be justifiable, as 
where a servant apprehended danger to her life or 
violence to her person, or where &om an infections 
disorder raging in the house, the servant was compelled 
to go out for the preservation of her life; though 'it 
may admit of question if such instances of disobedience 
come within the rule, since the command of the mas- 
ter that a servant should stay in the house under such 
circumstances would not be lawful (i). The question 
in what case, and upon what grounds, an employer 
has the right to discharge a person employed by him 
has only been considered in modern times, and is not 
fully settled; if a servant conducts himself on all 



I 



a) Atkin v. Acton, 4 0. & P. 208. («) Cranftird v. Held, I Shaw, 124. 

b) Brown v. Croft, Chitt. Oenl. (/) Callo v. Brouncker, 4 Car. &c 
Pr. 81 ; and see Rex v. Morfltt, B. Ac P. 519. 

B. 0. C. 807. Sup. p. 62. (g ) R. v, Welford, Cald. 67. 

(o) Spain v. Amott, 2 Stark. 259. (h) Beeston v. Collyer,2 Car. ft P. 

Amor V. Fearon, 9 A. Ac E. 548. 609. 

Churchward v, Foster, 2 F. & F. (i) Turner v. Maaon, 14 M. & W, 

829. 112. 

(d) Robinson v. Hindman, 8 Esp. 
285. 
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occasions in a negligent and lazy spirit, his master 
would be justified in discharging him ; thus, where in 
an action for a wrongful dismissal the defendant 
pleaded that the plaintiff did not, whilst in his the 
defendant's employ, use his best endeavours to pro** 
mote bis interests according to the terms of the agree- 
ment alleged in the declaration, it was held that the 
plea disclosed a good defence (A;). A clerk employed 
oy a company to enter proceedings in their minute 
book entered on the margin of the book a protest in 
his own name against a summons for appointing a 
successor to himself, and in an action for a wrongful 
dismissal, it was held that the jury were justified in 
finding this to be a sufficient cause of dismissal (Z). 
So the making false entries and representations has 
been held a sufficient justification of a discharge of a 
clerk (?»); and where a clerk retained at a yearly 
salary to manage a mercantile business declared that 
he was a partner, and that he would transact the 
business as such, it was held that his employer was 
justified in dismissing him immediately, although he 
tiad not committed any other act of misconduct, nor 
had he refused in terms to go on as clerk (n). 

A servant or agent, while in his master's or princi* 
pal's service, can undertake no employment hostile to 
the interest of- his employer. If he does so, and 
receives remuneration for it, it affords good ground for 
his immediate discharge ; neither can an agent act in 
the business of his agency for himself and his princi- 
pal at the same time {p). 

•The wanton destruction, or injury, of the master's 
property, or that of others for which he would be re- 
sponsible, would, it is presumed, be considered such a 
breach of the servant's duty as would entitle the 
master to discharge upon the instant: carelessness, 
however, even though gross, will not, neither will 
impertinence alone, be a sufficient justification for so 



(ft) Lomax v. Arding, 10 Exch. ^n) Amorv. Fearon, 9 A. jcE. 548. 

Bep. 784. {o) Morrison v. The Ogdenslrargh 

({) Ridgwayv. Hungerford Market • Railway Company, 02 Barl^our's 

Co., S A. & E. 171. Rep. of Sup. Court of New York, ITS . 

(rn) Baillie v. Kell, 4 Bing. N. C. 
038. 



80 OfJDimharge. 

doing : but if the impertinence be accompanied bj 
actual disobedience, or wilful, or habitual neglect of 
orders, there can be no doubt, nor, if it be to such a 
degree that no master could pass it over, and, at the 
same t'ime, maintain a due ana proper control over his 
domestic establishment, can there be much, but that 
wamins' might safely be dispensed with. In one case 
Lord ^ enslejdale said, " that for habitual neglect the 
defendant was at liberty to part with the plaintiff/' If 
a servant pursues a course of conduct calculated 
seriously to injure his master in his business, the 
master is justified in dismissing him. Thus, the lessee 
of a theatre was held to be justified in dismissing a 
manager whose course of conduct was calculated 
seriously to injure the theatre (a). 

As the exercise of this power of dismissal without 
notice is viewed as anactftnc^tmm^Km, care should 
be taken that the miscconduct complained of be either 
clearly within the letter of, or, at all events, within 
the principle apparently established by the foregoing 
decisions; that is, it is submitted, it must be, either 
immoral conduct, or misconduct directly affecting the 
proper control of the master over his nousehold ; for 
the same reason, if the master do not forthwith dis- 
charge the servant, upon discovery of his misconduct 
(or upon a repetition) he will be deemed to have 
waived his summary right in regard to the same, and 
cannot on subsequently sending away the servant 
without notice justify so doing by reason of such by- 
gone misconduct ; but in one case (fi) it was held that 
a master who had dismissed a servant might justify the 
dismissal by showing that at the time of the dismissal 
he knew the servant to have committed an act which 
justified it, and that a jury ought not to be asked 
whether the master was induced to dismiss him by 
that act or by some other cause. Where there has 
been disobedience, or an act of misconduct hv a ser- 
vant known to the master at the time he discharges 
him, although the master does not mention that as the 

(a) Lacy v. Osbaldlston, 8 C. ft P. {b) Kidgway v. Hungerford Market 

80. Mercer v. Wliall, Q. B. 447. Co., 8 A. & E. 171 ; et vide Mereerv. 

Hobson V. Coivley, 97 L. J. Ex. 206. Wliall, 6 Q. B. Rep. 447. 
Beed o. Dunsmore, 0. ft P. 688. 
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precise ground of discharge, he may afterwards, by 
showing that the fact existed, and that he knew it^ jus- 
tify sucn discharge ; but it would seem that it is other- 
wise where the act of misconduct was not known to the 
master at the time of the discharg^^ as it could not 
then be the cause of it {c). 

Illness is no cause of suspension, or forfeiture; of 
waffes : neither is it any ground of discharge (rf) ; 
unless, indeed, it is clearly a natural consequence of 
the servant's own immorality, or is such that the 
servant is wholly and permanently disqualified from 
performing the service he has undertaken to per- 
form (e). In the case of Harmer v. Cornelius, 
Willes, J., sayH : — " Where a skilled labourer, artisan 
or artist is employed, there is on his part an implied 
warranty that he is of skill reasonably competent to 
the task he undertakes. An express promise or an 
express representation in the particular case is not 
necessary. It may be that, if there is no general and 
no particular representation of ability and skill, the 
workman undertakes no responsibility. If a gentle- 
man, for example, should employ a man that is Known 
never to have done anything but sweep a crossing, to 
clean or mend his watch, the employer would pro- 
bably be held to have incurred all risk himself. But 
in the case under consideration the correspondence 
shows an express and particular representation by the 
plaintiff that he did possess the requisite skill. The 
next question is this, supposing that, when the skill 
and competency of the party employed are tested by 
the employment, he is found to be utterly incompe- 
tent, is the employer bound, nevertheless, to go on 
^ employing him to the end of the term ? This is a* 
question upon which we have been furnished by the 
bar with no authority, probably, because such labour 
being seldom retained for a long time certain, the 



(e) Cusson^ v. Skinner. 1 1 M. & W. Rex v, Wintenett, Oald. 298. Bex n. 

161 ; sed vide Spotswoocle v. Bar- Sudbrooke, Smith, 69. 

row, 19 Law J. 826, Ezch. ; and * (tf) Harmer v. Cornelius, 5 C. B. 

Willetts V. Oreen, 3 Car. Ac K. 59. N. S. 236 ; 28 L. J. G. P. 85. Boast 

Giickson V. Stone»,28 L. J. Q. B. 25: «. Frith, L. R. 4 C. P. 1 ; 88 L. J. 

I E. & £. 248. C. P. 1. Robinson v. Davison, L. R. 

(d) Dalton, p. 141. Wood's Inst. 03. 6 Ex. 209. 

E 3 
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question bas not often arisen. Bat it seems very nii« 
reasonable tbat an employer sbould be compelled to 
go on employing a man who, having represented him- 
self competent, turns out incompetent. Misconduct in 
a servant is, according to every day's experience, a 
justification of a discharge. The failure to afford the 
requisite skill which had been expressly or impliedly 
promised, is a breach of a legal duty, and therefore 
misconduct. The rule of the civil law Jmperitia 
culpcB adnumeratur applies.'' 

On the death of the master, the servant is legally 
discharged (a) : that he is so, by his own death, is 
unquestionable. 

There is one ground of discharge which not merely 
justifies, but imperatively calls upon the master to 
exercise forthwith his power of instant dismissal ; such 
is the situation of the master on discovery of pre- 
existing undetermined contract between his servant and 
a former master : and although he will not be liable, 
if having hired the servant in ignorance of the pre- 
vious retainer, he discharge him immediately after 
notice thereof, yet, if he do not, but still continue to 
employ him, he thereby becomes an abettor of the 
servant in his misconduct, and will be liable to 
damages at the suit of the former master (^). 

If a servant be discharged without notice for a cause 
which justifies the discharge, the servant is not, it 
would seem, entitled to any portion of his wages, at 
the time of his dismissal accruing due, but not at the 
time payable ({?). 

We have now to see what are the circumstances 
which will justify a servant in quitting his service 
without notice. A master has no right to inflict per- 
sonal chastisement on his servant, even by way of 
correction, and such an assault would justify the ser- 
vant in forthwith leaving his place {d) ; much more so, 
then, would any other criminal assault by a master 

(a) Wood's Inst. 55. Williams On {&) Turner v. Robinson, 6 0. & P. 
Executors, 4th ed., 6S0. Farrow ▼. 18 ; 5 B. Ac Ad. 789. Bidgway o. Hun- 
Wilson, L. R. 4 C. P. 744; 88 L. J. gerford Market Co., 8 A. & E. 171. 
0. P. 826. (d) Fits. N. B. 168. Winstone v. 

(b) Fawcet v. Bearres, S Lev. 68. Linn, 1 B. ft C. 469 } 1 1), ft B. M. C. 
Anon. Comb. 111. Blake o.Lanyon, 889j 8.0. 

6 T.R. 221. Lumley v. Oye, 1 E. & B. 
S16. Hart v. Aldridge, Cowp. 64. 
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upon his servant. Where the master engages to find 
the servant in victuals, it will also be a good cause of 
departure, if he fail to do so, or if he only provide bad 
or insufficient food(^). The fact of having got mar- 
ried, however, does not put an end to the contract, 
but the servant will, notwithstanding, be bound to 
serve till the hiring be determined, either by efflux of 
time, or proper notice. 



IX.— OF CHARACTER. 

The object of the law is to protect the master, by 
rendering any disclosures made by him hand fide, in 
answering inquiries as to his servant's character privi- 
leged \ and yet to guard the servant against the wanton 
abuse of this privilege. This object seems to have 
been attained by the decisions, whiph establish that a 
master is not compellable to give a servant any cha- 
racter (^), and that no action will lie against him for 
giving (in answer to inquiries on the subject) an un- 
favourable, or even, for anything that can be shown by 
the master to the contrary, a false and slanderous cha- 
racter of his servant, if done hondjidej with a belief in 
its truth, and without malice {g) ; the rule being, as 
Lord Campbell observes, '' that if the occasion be such 
as repels the presumption of malice, the communica- 
tion is privileged, and the plaintiff must then, if he 
can, give evidence of actual malice," that is to say, of 
active actual spite ; '' if he gives no such evidence, it is 
the office of the judge to say that there is no question 
for the jury, and to direct a nonsuit, or a verdict for 
the defendant "(A). Thus, where an action was brought 
by a servant against her former mistress for saying, 
to a lady who came to inquire for the plaintiff's cha- 

(0) Fiti. N. B. 168. 24S5. Simg o. KImder, 1 C. Ac P. 279. 

(^Carrol v. Bird, 3 Esp. 201. B. (A) Taylor v. Hawkin8,l6 Q. B.S08. 

V. Brampton, Cald. II. See also to the same effect Wood- 

{g) Bdmondson o. Stevenson, Ball. ward v. Lander, 6 C. & P. 050 ; 

K.P. 8. Hargrave v, Le Breton, 4 Burr. Toogood v. Spyring, 1 0. M. Ac R. 198. 
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racter, that she was saucy and impertinent, add often 
lay out of her own bed, but was a clean girl, and could 
do her work well, whereby the plaintiff was prevented 
from getting a place ) it was heid by Lord Mansfield, 
C. J., that this was not to be considered as an action 
in the common way for defamation by words ; but the 
gist of it must be malice, which was not implied from 
the occasion of speaking; but should be direetly 
proved : that this was a confidential communicatiou, 
and ought not to have been disclosed; but that if, 
without ground, and purely to defame, a false charac- 
ter should be given, it would be a proper gpround for 
an action (a). 

Where a person, intending to hire a servant, applies 
to the former master for his character, the master 
(except express malice is proved) shall not be obliged 
to prove the truth of the character he gT^vei? ; for, in 
such case, the disclosure is not made ofbciously, but 
in confidence, and the facts may happen to rest only 
in the knowledge of the master and servant ; but, where 
the master voluntarily, and without being applied to, 
speaks defamatory words of his savant, it will be in- 
cumbent on him to plead, and prove the truth of them. 
And it was laid down by Lord Alvanley, 0. J., that a 
master, having, on inquiry, given a bad character of 
a servant, was not bound to substantiate the truth of 
it; but that it was equally clear that the servant might, 
if he could, prove the character to be false (&). 

Where a written character has been procured by 
means of a letter, written ostensibly with a view to 
inquire the servant's character, but in reality to obtain 
such a written character as the foundation of an action 
for libel, it has been held that the action cannot be 
maintained {c). And Lord Mansfield is reported to 
have said, in an action for libel under such circum- 
stances id) : — 

** I have held, more than once, that an action will 
'^ not lie, by a servant against his former master, for 
'^ words spoken by him in giving a character of the 



• (a) Van Spike v. Gleyson, Gro. (0) King v. Waring, 6 Etp. 18. 
EUz. 641. {d) WeaUienton* v. Hawkina, \ T. 

• (&)BogeTS«.CUffU>n,8B.<cP.661. .B. 111. 
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'' servant. In this case, instead of the plaintiff's show- 
'' ing it to be false and maliciouSy it appears to be inci- 
'^ dent to the application by Rogers to the master of 
'< the servant." And it was added by BuUer, J. : — 

>^* This is an exception to the general rule [in regard 
^' to libels] on account of the occasion of writing the 
^' letter; then it is incumbent on the plaintiff to prove 
*^ the falsehood of it : and in actions of this kind, unless 
^' he can prove the words to be malicious, as well as 
'' false, they are not actionable. On this case, it 
'' evidently appears, that the defendant has been en- 
'' trapped, because the letter was written on the appli- 
" cation of the plaintiff's brother-iu'law." 

A master will also be justified, in answer to an appli- 
cation, by a person proposing to hire his late servant, 
for a character, in stating not only those facts within 
his own immediate personal knowledge, but such others 
as he may have been credibly informed of, and as in 

1'ustice to the applicant, ought to be made known to 
lim. This was established in a case(«), where the 
circumstances were these; the defendant's wife, in 
answer to inquiries respecting plaintiff'43 character, 
wrote as follows: — "Mrs. Affleck's compliments 10 
Mrs. S., and is sorry that in reply to her inquiries re- 
specting E. Child, nothing can be in justice said in her 
favour. She lived with Mrs. A. but for a few weeks, in 
which short time she frequently conducted herself 
disgracefully ; and Mrs. A. is concerned to add she has, 
since her aismissal, been credibly informed, she has 
been and now is a prostitute in Bury." Mrs. Affleck 
afterwards went to the persons who had recommended 
the plaintiff to her, and made a similar statement to 
them. The plaintiff having been nonsuited by Lord 
Tenterden, he being of opinion that the latter part of 
the letter was privileged, and that the other communi- 
cations being made to persons who had recommended 
the plaintiff, were not evidence of malice ; and a rule 
nisi for a new trial having been moved for, the court 
refused the rule upon the following grounds. Per Bay • 
ley, J. — '' It appears to me that the letter complained 
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'^ of was a privileged communication^ and that the non- 
'^ suit was rif^ht. In the case ofMogera v. Clifton {a) 
'^ evidence of the falsehood of the imputations was given 
" which, independently of the contents of the alleged 
'' libel, raised the question, whether they had been 
^' written bond fide. Here there was no evidence of the 
*^ good conduct of the plaintiff at the period to which 
^^ the letter referred. It has been contended that the 
'^ letter should not have contained the statement of the 
*' alleged misconduct after the plaintiff left the defen- 
^^ dant's service. But I think that Mrs. Affleck would 
^^ have stopped short of her duty in withholding that in- 
*' formation, and that she was not bound to disclose the 
** names of the persons from whom she received it. Then 
*^ reliance was placed upon the two parol communica- 
*' tions made by Mrs. Affleck as evidence of malice. 
^^ But it appeared in evidence that both the persons, to 
'^ whom they were made, had recommended the plaintiff 
^' to her service ; it was therefore very natural, and by 
** no means malicious, in Mrs. Affleck, to inform them 
*' of the plaintiff's misconduct." Per Littledale, J.— • 
^' It appears to me that there was not any evidence of 
^' malice that ought to have been left to the jury. It is 
<^ admitted that an answer to the inquiries made would 
*' not have been the subject-matter of an action, but it 
*^ is contended, that the latter part of the letter is evi- 
** dence of express malice. I think, however, that if 
^^ Mrs. Affleck had received such information, she was 
'* bound to state it, and, therefore, malice is not to be 
" inferred from the letter itself. With regard to the 
^* other communications, the quevtion is, whether they 
^^ prove that Mrs. Affleck acted maliciously in writing 
^' the letter; lam of opinion that they do not; forthew 
^^ persons to whom they were made had rocommended 
'^ the plaintiff, and therefore, a statement to them of her 
** misconduct cannot be deemed an officious interference 
** If, indeed, the plaintiff had distinctly proved the false* 
^^ hood of the statement, the case would have assumed 
*^ a different shape, but according to the case proved, 
" the nonsuit was right." Per Parke, J. — " The rule 
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^' laid down by Lord "iilsknsSeldfinJEdmandson v. Steven* 
*' SiMy has been followed ever since. It is, that in 
" actions for defamation in giving a character of a ser- 
'' vant, the gist of it must be malice, which is not im- 
'^ plied from the occasion of speaking, but should be 
'^ directly proved. The question then is, whether the 
** plaintiff in this case adduced evidence, which, if laid 
'' before a jury, could properly lead them to find express 
'' malice. . That does not appear upon the face of the 
" letter. Primd facie it is fair, and undoubtedly a 
'' person asked as to the character of a servant may 
'' communicate all that is stated in that letter. Inde- 
^' pendently of the letter, there was no evidence except 
'' of the two persons who had recommended the plain- 
'' tiff. The communication to them, therefore was 
'^ not officious, and Mrs. Affleck was justified in making 
" it. In Rogers v. Clifton (J), evidence of the good 
'' conduct of the servant was given, and the com muni- . 
'' cation also appeared to be officious. In Blackburn 
" V. Blackhti/mj the occasion of writing the alleged 
** libel did not distinctly appear ; it was, therefore, pro- 
" perly left to the jury to say, whether it was confi- 
*' dential and privileged, or not, and they found that it 
^^ was not. Here the letter was undoubtedly pdmd 
^^ facie pri^ilegedf the plaintiff, therefore, was bound to 
'^ prove express malice, in order to take away the pri- 
" vilege,'* Per Lord Tenterden, C. J. — *' I entirely 
'^ concur in what has fallen from the rest of the court, 
*^ and think that the noitsuit ought not to be dis- 
« turbed." 

Where the injurious statement has been made, under 
circumstances tending to'' show that the master was 
actuated, not by an anxiety faithfully and truly to reply 
to the inquiries made by the proposed new master 
or to put him on his guard against some evil-disposed 
person (c), but by a desire to injure the servant, malice 
will be inferred, and the master will be responsible in 
an action of damages for the same ; as if the master 
officiously state to a former master any trivial mis- 
conduct of the servant, in order to prevent his giving 



(») 8 B. Ac p. 687. 
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a second character, and, on being himself applied to, 
give the servant a bad character, which is shown to be 
false (a) ; or, if the master, without being applied to, in 
order to prevent the servant from obtaining a situation, 
volunteer to give an unfavourable character, the truth of 
which he be unable to prove (&) ; or where, in answer to 
inquiries, the charges of misconduct have been coupled 
with expressions of viadictiveness, and there be no proof 
of the truth of the imputations {6) : but malice will not 
be presumed from the circumstance of a master having, 
of his own motion, made a person, by whom a servant 
had been recommended to nim, acquainted with such 
servant's subsequent misconduct, unless tha representa- 
tion be shown to be false, as well as voluntary {d). 

In Rogers v. Clifton (e) the conduct of the master 
could scarcely be referred to any other cause than a 
malicious feeling towards the servant. In Pattuon v. 
Jones (/) the libellous matter complained of by the ser- 
vant was contained in a letter, written by the former 
master, in answer to inquiries, respecting the conduct 
of the servant, made upon the instigation of the defen- 
dant, and the jury had found a verdict for the plain tilf. 
On discharging a rule nisi for a new trial, the several 
judges delivered their opinions ^ena^im, as follow : — 
Per Lord Tenterden, C. J. — ^** It appeared in the case 
*'*' proved on the part of the plaintiff that the defendant 
'' wrote the first letter to Mr. Mornay without being 
•" called upon by him to do so. The second letter, 
'' which contained the libellous matter, in respect of 
^' which the plaintiff claimed to recover damages, was 
'' certainly written in answer to inquiries made by 
^^ Mornay; but, inasmuch as those inquiries were in- 
'' vited by the defendant, I thought it was a question 
'^ for the jury, whether the communication contained 
'' in that letter was made by the defendant hon6, fide, 
*^ acting under a belief that he was discharging a duty 
" which he owed to the party who was about to take 
" the plaintiff into his service ; or whether it was made 



(a) Rogers v. OUfton, ubl sup. (d) Child o. Affleck, B. Ac C. 408. 

ib) Pattison v. Jones, S M. & B. (e) Ubi sup. 
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^^ maliciously with an intention of doing an injury to the 
'^ plaintiff. Tlie jury found that it was made maliciously, 
^' which entitled the plaintiff to a verdict." Per Bay- 
ley, J. — " Assuming tliat the libel set out in the second 
'^ count was a privileged communication, it seems to 
'^ me that the case was properly submitted to the jury. 
^* Generally speaking, anything said, or written, by 
^^ a master when he gives the character of a servant 
'^ is a privileged communication. If a servant, there- 
'' fore, charge a master with publishing a libel, it is 
'' competent to the latter, under the general issue, to 
'^ prove that the alleged libel was written under such 
'^ circumstances as to make it a privileged communica- 
^^ tion, and thereby throw on the plaintiff the necessity 
'^ of showing that it does not come within that protec- 
" tion, whicn the law gives to a privileged communi- 
^' cation. But, if the supposed libel be not communicated 
'' bondfidey it does not fall within the protection which 
^' the law extends to privileged communications. Here 
^^ the second letter of the defendant was written in 
" answer to one, calling upon him to give an account 
*^ of the plaintiff's conduct, bat the defendant wrote 
'^ his first letter without being called upon so to do. I 
'^ do not mean to say that in order to make libellous 
'^ matter, written by a master, privileged, it is essential 
*^ that the party, who makes the communication, should 
*' be put into action in consequence of a third party's 
** putting questions to him. I am of opinion that he 
'* may (when he thinks that another is about to take 
'^ into his service one whom he knows ought not to 
'^ be taken) set himself in motion, and do some act to 
*^ indiice that other to seek information from, and put 
^< questions to, him. The answers to such questions, 
'^ given bond fidey with the intention of communicatins^ 
'' such facts as the other party ought to know, will, 
'^ although they contain slanderous matter, come within 
'^ the scope of a privileged communication. But in 
^< such a case it will be a question for a jury, whether 
<' the defendant has acted bon&Jide^ intending honestly 
<^ to discharge a duty ; or whether he acted maliciously, 
'' intending to do an injury to the servant ? In forming 
^' their judgment the jury were bound to take into 
^' their consideration the met of the defendant's volun- 
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'^ tarilj having put himself into motion^ and therebj* 
^' in effect having, b j the first letter, desired Mr. Morna j 
'^ to put questions to him. These Questions were pat, 
'' and gave occasion for the second letter. The ques*- 
'^ tion for the jury to consider was, whether the d&- 
'' fendant acted honestly, and hand fide^ in making the 
'^representation contained in that letter? The jury 
'^ had that question submitted to their consideration^ 
^ and they were of opinion, that the communication wa» 
'< not made hondjidey but that it was made with the 
'< intention to injure the plaintiff: and if it was made 
'< with that intention, it was not a privileged communis 
" cation." Per Littledale, J. — " It seems to me that 
'^ the letter, taken by itself, is a libel ; but if it. was a 
^' privileged communication, it was not necessary for the 
'' defendant to plead a justification ; he might make that 
'^ a defence on the general issue, and give evidence to 
'^ satisfy the jury, that, under the circumstances of the 
^' case, it w^as a hmdfide com munication . That question 
''was properly submitted to their consideration, and 
'' they nave come to a conclusion that it was not made 
'' bond fide^ and that the defendant was actuated by 
'' malice. I perhaps should not have come to the same 
'' conclusion ) but I think the verdict ought not to be 
'' disturbed. Upon the question, whether a mastery 
'' who has written a libel in giving the character of a 
^ servant, has acted hmAfide^ or not, it may make a 
'' very material difference, whether he volunteered to 
'' give the character, or had been called upon so to do. 
'' At all events, when he volunteers to give the charac- 
'' ter, stronger evidence will be required, that he acted 
'^ iond fide, than in the case, where he has given the 
'' character after being required so to do." In Kelly 
V. Partington, (a) the servant had recovered a verdict, 
and on discharging a rule for a new trial, Lord Denman 
observed, — ^^ Where nothing«has taken place but what 
'' has been said by one master to another, the case 
" ought never to come before a jury. But where there 
'' are other circumstances from which a private motive 
''may be presumed, there the case may well be con- 
** sidered by a jury. There were in this case other cir* 

(a) 2 Nev. Ac M. 461 i 4 B. ft Ad. 700, S. C. 
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^' cnmstances^ sacli as the refoaal to produce the book, 
'< which might have disproved some part of the charge 
'^ against the plaintiff; and the answer, ^ What is that 
" tons?" when the brother in-law said that the defen- 
^^ dant's conduct might have driven the plaintiff upon the 
^' town. These circumstances were slight, but it was 
" proper that they should go to the jury." — Littledale 
and Parke, Js., concurred. The case was, however, 
disposed of upon another ground. 

in another case the plaintiff, a domestic servant, 
about to enter the service of B., referred B. for her 
character to the defendant, in whose service she had 
bera. The defendant being at that time unwell, her 
husband answered the inquiries of B., and gave the 
plaintiff a good character, and B, thereupon took the 
plaintiff into service. The defendant having recovered, 
wrote to B. on other matters, and in her letter said she 
had lately been much imposed upon in her kitchen. 
This letter occasioned further inquiries to be made by 
B. of the defendant as to the plaintiff's character, and 
the defendant, in answer to tnose inquiries, spoke the 
words complained of, viz., that she suspected the plain- 
tiff of dishonesty. It was held that the defendant was 
bound to correct any error as to the plaintiff's character 
into which she supposed B. to have been led by the 
answer to B.'s first inquiries; and that the words were 
spoken under such circumstances as prirndfade to be 
privileged. It was also held that the facts, that the 
defendant alluded to the plaintiff, and induced further 
inquiries about her, were not evidence of malice (ft). 
So, too, where a letter was written by an employer to 
the person who had recommended a servant to him, and 
upon whose recommendation the employer had engaged 
tne servant, stating that the servant's conductrhad not 
justified the recommendation given, and that he had 
left a balance unaccounted for, and that he ought not 
to be recommended for morality or honesty, the letter 
was held privileged (e). 

It will oe seen, therefore, that in order to deprive a 
communication made by a master, with regard to the 

■ 

(h) Gardner v. Slade and wife, IS Q. B. Rep. 790. 
{e) Dixon o. Parsons, 1 F. & F. 24. 
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xnisconduct of bis servant, of its privileged cbaracter, 
it must be sbown to bave been malicious (a), eitber bj 
proving* tbat tbe charges were untrue, and made 
without probable cause (&), or that the master bad 
gone out of his way in order to prevent a former master 
from giving a character, and that that, given by him- 
self, was false (^), or by proving that the mquiries which 
led to the defamatory communication, were officiously 
invited, or the latter volunteered gratuitously (^), or, 
if asked for, given in a hostile or viudictive manner, 
or made in violent and abusive terms, the words used 
being plainly stronger than the occasion justified, the 
master not being able to support the allegations com- 
plained of. 

Where a servant has been guilty of robbing his 
master, or other criminal misconduct, it seems that the 
master would be justified in warning any persona 
purposing to take such servant into their employ- 
ment {e) \ but, unless prepared with evidence to sub- 
stantiate the charge, the master would incur consider- 
able risk by so doing. But in one case, a servant had 
left his master's house, having been dismissed upon a 
charge of theft, and was afterwards discovered by the 
master in communication with the other servants 
whereupon the master, addressing his servants, said, 
'^ I have dismissed that man for robbing me ; do not 
speak to him any more in public or private, or I shall 
think you as bad as he." This was^held to b6 a privi- 
leged communication (/*). A master in dismissing his 
servant told him that he did so because he had roobed 
him ; and this he said in the presence of a neighbour 
and friend whom he had called in for the purpose of 
hearing the statement. This was held to be a privi- 
leged communication. A master having refused to 
five his servant a character, was applied to by the 
rother of the servant for his reason, whereupon he 
said, '^ I believe he has robbed me for years, and I 

(a) Edmonson v. Stevenson, Bull. (e) Bogen v. Clifton, ubi sup. 

N. P. 8. Pattison o. Jones, ubl sup. 

{V) Child o. Affleck, B. & 0. 408. (/) SomervlUe «. Hawkins, 80 

(0) Bogen v. Clifton, *IB B. Ac P. Law J. 181, c. b. ; 10 C. B. Bep. 568, 

087. S. C. Kelly v. Partington, 4 B. & 

(d) Pattison o. Jones, 8 M. & B* Ad. 700. Brown v. Croome, S Stark. 

101 ; 8 B. & C. 678. 807. Godson v. Home, 1 B. fc B. 7. 
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can prove it by the circumstances under which he wais 
discharged." This was held to be a privileged com- 
munication, although the servant had been aismissed 
upon a charge of one particular theft only {g). 

Where a master gave notice to quit to his footman and 
his cooky they went to him separately and asked him his 
reason for discharging them, and he mformed them each, 
in the absence of the other, that he, or she, was dis* 
missed because they had both been robbing him, it 
was held that neither could maintain an action for the 
slanderous words spoken of them to the other, unless 
actual malice was snown by them to have existed on 
the part of the master {h). Where the directors of a 
pubUc company, employed in accordance with the 
provisions of the articles of association, made a 
report reflecting upon the conduct of the company's 
manager, and tlie directors had the report printed and 
circulated amongst the shareholders, it was held that 
the communication was privileged, and that, in the 
absence of actual malice, no action would lie against 
the directors (i). In another case, where the defen- 
dant having been asked for the character of a gover- 
ness, and why she had parted with her, replied that it 
was '* on account of her incompetency, and not being 
lady-like, nor good tempered,*' and it was shown that 
the governess had served the defendant above a year, 
and had twice received good characters during the 
year from the defendant when other persons had asked 
for her character as governess, and general evidence 
was given rebutting the charges, it was held, that the 
defendant could not succeed without giving some evi- 
dence in support of the charges made,* and that there 
was evidence of malice for the jury ; and Patteson, J., 
observed, that *' if the plaintiff makes out a primA 
facie case of malice, it certainly lies on the defendant 
to answer it. When it is said that he must prove the 
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trutli of bis fitatement, it is not meant in the sense of 
truth absolutely, but be must show that the assertion 
was made with an honest belief of its being the 
truth '* (a). Where a criminal charge is made by word 
of mouth, the presence of third parties does not neces- 
sarily prevent the person so making the chu^ge from 
availing himself of the defence of its being a privileged 
communication, but if it be made before more persons 
than necessary, or in language more violent than need- 
ful, so as needlessly to injure the defendant before 
others, the defence of privilege is done away with (6). 
By Stat. 32 Geo, 3,^ c. 56, it is enacted, '' that 
if any person or persons shall falsely personate any 
master or mistress, or the executor, administrator, 
wife, relation, housekeeper, steward, agent, or ser- 
vant, of any such master, or mistress, and shall, either 
personally, or in writing, give any false, forged, or 
counterfeited character to any person offering him, 
or herself, to be hired as a servant into the service of 
any person or persons : " Or (c), " if any person or per- 
sons shall knowingly and wilfully pretend, or falsely 
assert in writing, that any servant has been hired, or 
retained for any period of time whatsoever, or in any 
station, or capacity, whatsoever other than that for 
which, or in which, he, she, or they shall have hired, 
or retained, such servant in his, her, or their, service or 
employment, or for the service of any other person or 
persons : " Or (rf), " if any person or persons shall 
knowingly and wilfully pretend, or falsely assert in 
writing, that any servant was discharged, or left his, 
her, or their service, at any other time than that 
at which he, or she, was discharged, or actually left 
such service, or that any such servant had not been 
hired, or employed, in any previous service, contrary 
to truth:" Or (g), " if any person shall offer himself, 
or herself, as a servant, asserting, or pretending, that 
he, or she, hath served in any service, in which such 



(a) Fountain o. Boodle, 8 Q. B. 11. 10 C. B. 688; SO L. J. C. B, 181 ; 

\h) Toogood o. Spjring, 1 C. M. &: Taylor o. Hawkins, SO L. J. Q, B. 

B. 181. Padmore o. Lawrence, 11 A. 818; 16 Q. B. 808. 

& £. 88S. Amman v. Damm, 8 C. B. (c) Sect. 8. 

N. 6. S07. Davies v. Snead, L. R. \d) Sect. 8. 

5 Q. B. 608. SomerTille v. HawUoi, \fi) SecU 4. 



Of Character. 95 

servant shall not actually have served, or with a false, 
forged, or counterfeit certificate of his, or her charac- 
ter, or shall in anywise add to or alter, efface, or erase, 
any word, date, matter, or thing, contained in, or re- 
ferred to, in any certificate, given to him, or her, by 
his, or her, last, or former, actual master, or mistress, 
or by any other person or persons, duly authorized by 
uuch master, or mistress, to give the same : " Or {f\ 
'^ if any person or persons, having before been in service, 
shall, when offering to hire himself, herself, or themselves, 
as a servant, or servants, in any service whatsoever, 
falsely and wilfully pretend not to have been hired, or 
retained in any previous service as a servant : '' and {g) 
'' shall be convicted of any, or either, of the offence or 
offences, aforesaid, by his, her, or their, confession, 
or by the oath of one, or more, credible witness, or 
witnesses, before two or more justices of the peace for 
the county, riding, division, city, liberty, town, or place, 
where the offence, or offences, shall have been com* 
mitted (which oath such justices are hereby empowered 
and required to administer), every such offender or 
offenders shall forfeit the sum of 20/.; one moiety 
whereof shall be paid to the person, or persons, on 
whose information the party, or parties, offending shall 
have been convicted, and the other moiety thereof shall 
go, and be applied, for the use of the poor of the parish, 
wherein the offence shall have been committed : and if 
the party who shall have been so convicted, shall not 
immediately pay the sum of 20/. so forfeited, together 
with the sum of 10«. for the costs and charges attending 
such conviction, or shall not give notice of appeal, and 
enter into recognizance in the manner hereinafter men- 
tioned, and in that behalf provided, such justices shall 
and may commit every such offender to the house of 
correction, or some other prison of the county, riding, 
division, city, liberty, town, or place, in which he, or 
she shall have been convicted, there to remain, and be 
kept to hard labour, without bail or mainprize, for any 
time, not exceeding three months, nor less than one 
month, or until he or she pay the said sum so forfeited, 
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together with such costs and charges as aforesaid. 
Provided always, that if any servant or servants, who 
shall have been guilty of any of the ofiTences aforesaidi 
shall before any information has been given, or lodged 
against him, her, or them, for such offence, discover, 
and inform, against any person, or persons, concerned 
with him, her, or them, in any offence against this Act, 
so as such offender, or offenaers, be convicted of such 
offence in manner aforesaid, every such servant, or 
servants, so discovering and informing, shall thereupon 
be discharged and indemnified, of, from and against all 
penalties and punishments, to wliich at the time of 
such information given, he, she, or they, might be 
liable by this Act, for or by reason of such his, her, or 
their own offence or offences" (a). A concise form of 
conviction is then given. And lastly it is provided {b)j 
'' That if any person shall think himself, or herself, 
aggrieved by any thing done in pursuance of this Act, 
such person may appeal to the justices of the peace, 
at the next general or quarter sessions of the peace to 
be held for the county, or place, wherein the cause of 
complaint shall have arisen, such appellant entering 
into a recognizance, with two sufficient sureties, in the 
sum of 20f. each, conditioned to try such appeal, and 
abide the order of, and to pay such costs as shall be 
awarded by, such justices at such general or quarter 
sessions, upon due proof of such notice being given as 
aforesaid, and of the entering into such recognizance ; 
which said justices shall hear, and finally determine, 
the causes and matters of such appeal, in a summary 
way, and award such costs to the parties appealing, 
or appealed against as they the said justices shall 
think proper, and the determination of such general or 
quarter sessions shall be final, binding, and conclusive, 
to all intents and purposes ; and no conviction, or order 
made, concerning any matters aforesaid, or any other 
proceedings to be had touching the conviction, or con- 
victions, of any offender or offenders against this Act, 
shall be quashed for want of form, or oe removed by 
certiorari, Of any other writ or process whatsoever, 
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into any of His Majesty's courts of record at West- 
minster." 

There is a case (c) mentioned to have been tried, at 
Guildhall, at the sittings after Trinity Term, 1792, 
against a person, who had knowingly given a false 
character of a man to the plaintiff, who was thereby 
induced to take him into his service, and who was 
soon afterwards robbed by him of property to a great 
amount, for which the servant was executed ; in which, 
the plaintiff recovered damages against the defendant 
to tne extent of his loss. The point is one of much 
importance to the public, and there can be no doubt 
but that such a finding would be in strict accordance 
with every principle of law and justice. Making a 
false representation as to the character of a servant, 
whereby he obtains employment, renders the party 
making it liable to the party employing him for any loss 
he may sustain from any misconduct of such servant 
inconsistent with such representation (d). If a man 
will wickedly assert that which he knows to be false, 
and thereby draws his neighbour into a heavy loss, 
even though it be under the specious pretence of serving 
his friend, in the words of Buller, J., in a celebrated 
case^ aims talibus istis nonjura subserviunt (e). 



X.— OF TRADES UNIONS, COMBINATIONS, 

AND STRIKES. 

In considering the question of the lawfulness of 
combinations of masters, and those of workmen, it 
will be convenient in the first place to discuss their 
legality under the common law, and afterwards to 
consider how far the common law has been modified 
by statute. Under the common law every man has a 
right to full freedom in disposing of his own labour. 



(e) Parley v. Freeman, 1 Blk. Com. (d) Foster «. Charles, 6 Biog. 806, 

48S, £dn. by Chriftfan. and 7 Bing. 106. 

{e) Pasley v. Freeman, 8 T. B. 5l« 
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or of his own capital, and consequently no man has a 
right to obstruct another in any disposition which that 
other may choose to make of his own labour or capital, 
to a greater or larger extent than is absolutely necea* 
sary for the preservation of his own rights. Any 
iniringement of another's rights^ not iustified by its 
being necessary for the preservation of the party's own 
rights, is a wrong, and is to be remedied by action, or 
by indictment, as the case may be. '^ As to combina* 
tions,"says Erie, C. J., in his Treatise on Trades Unions, 
<< each person has a right to choose whether he will 
'^ labour or not, and also to choose the terms on which 
^^ he will labour, if labour be his choice. The power 
^^ of choice in respect of labour and terms, whicn one 
'' person may exercise and declare singly, many may, 
'^ after consultation, exercise jointly, and they may make 
'< a simultaneous declaration of their choice, and may 
^' lawfully act thereon for the immediate purpose of 
'< obtaining the required terms ; but they cannot create 
'< any mutual obligation having the legal effect of 
'' binding each other not to work, or not to employ, 
^' unless upon terms allowed by the combination (a). 
It is doubtful whether a combination to raise or lower 
the rate of wages is permissible at common law (&) ; 
but it is clear that a combination to coerce another in 
the exercise of his trade, or to compel him to carry it 
on in any particular manner, or subject to any particular 
regulations, is illegal, and indictable as a conspiracy at 
common law (c). In the case of Wahby v. Anley, Walsby 
and certain other workmen agreed to leave Anley's em- 
ployment simultaneously, unless Anley discharged 
certain other workmen. It was held by Crompton and 
Hill, J J., that this was a conspiracy indictable at common 
law. The case itself, however, was ultimately decided on 
other grounds, as it was held that a threat had been 
made use of within the meaning of a statute (6 Qeo. 



(a) Erie on Trades Unions, p. 8S. Hilton v. Ekerslej, 6 B. ft B. 09 
Adopted by Hannen, J. in Farrer v. B. o..Eccles. 1 Lea. 874. 

Close, L. R. 4 Q. B. 618. (e) Farrer v. Close, L. R. 4 Q. B. 

(b) R. V. Tailors of Cantbridge, 008, 613. R. v. Rowlands, 6 Cox 
8 Mod. 11. B. V. Hammond, 3 Esp. G. 0. 486. Erie on Trades Unioiu» 
710. B. V, Mawbej, T. B. 086. p. 48. 
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4, c. ISO,) which has been since repealed (d). This 
repealed statute expressly provided that meetings 
might be held for the purpose of consulting upon and 
determining the rate of wages, and it would seem 
that under the recent Acts (e), such meetings are legi* 
timate. It is enacted that *' the purposes of any trade 
'' union shall not by reason merely that they are in 
^^ restraint of trade, be deemed to be unlawful so as to 
'' render any member of such trade union liable to 
" criminal prosecution for conspiracy or otherwise " (/). 
And '^ that no person shall be liable to any punishment 
^' for doing or conspiring to do any act on the ground 
** that such act restrains or tends to restrain the free 
'^ course of trade, unless such act is one of the acts 
'^ specified in the section, and is done with the object 
'^ of coercing as in the section before mentioned " (/*). 
The result of the above enactments is that it is no 
longer possible, as would formerly appear to have 
been the case, where the statute law did not interfere, 
for any act or combination to be a(i[judgod criminal 
on the ground that it appeared to the court to be in 
restraint of trade. 

As has been before stated, it is a wrong, and 
actionable^ for a person to induce a servant to quit his 
master's service, before the period of his hiring has 
expired, and it is equally a wrong whether it be done 
by one or by many. There is, however, this distinction 
between a wrong done by one, and one done by many. 
A combination to do a wrong, in a matter wherein the 
public are interested, is a conspiracy, and as such 
punishable by indictment ; the remedy by indictment 
oeing in addition to the remedy provided by the civil 
courts by action. Though an act or combination is 
not criminal now, whatever it may have been, merely 
by reason of its being in restraint of the free course of 
trade, yet any combination which has for its purpose 
or object the injury of any particular person or class 
of persons is undoubtedly a criminal combination. 
Whether a combination or act which does obstruct the 
free course of trade is unlawful or not may, in certain 



(d) Walsby v, Anley, 80 L. J. (e) 84 & 86 Vict. cc. 81, 89. 

M. 0. 121 ; 8 £. fc E. 610. (/) 84 & 86 Vict. c. 82, 1. 1. 
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cases^ depend on the purpose of the actor^ or parties to 
the combination. If a combination is formed, from 
motives of spite, to prevent a certain person, or class 
of persons, n*om obtaining work, such a combination 
would still be indictable (a). In the case of Purchon 
V. Hartley and otherSy which was an action brought 
by a discharp^ed workman against certain of his 
fellow workmen to recover damages occasioned bj 
his discharge, the jury were directed by Hannen, J„ 
'^ that if the men combined, not for the purpose of 
" injuring the plaintiff, but to protect their own 
'' legitimate interests, and did nothing more than was 
" necessary for the protection of those interests, they 
'* would not be answerable merely because the conse- 
" quences of their act injured another. If a man 
'' sinned against the rules of the society, whether it 
'' was or was not competent for the other members to 
" deprive him of the benefits of the society, the 
*' members were not entitled to combine together and 
'^ make a statement to the employer, for the purpose 
*^ of getting him turned out of his situation, Decause 
" he had so offended. Under some circumstances, 
" probably workmen would be justified in presenting 
^' to their master reasons for the dismissal of a fellow 
'^ workman, for example if he were an habitual bias- 
" phemer, but they were not justified in setting them- 
'^ selves up as judges of the conduct of a man in that 
" which the law permitted him to do with regard to 
" his labour " (ft). 

By the recent statute 34 & 35 Vict. c. 32, it is 
enacted that, — 

" Every person who shall do any one or more of the 
following acts, that is to say — 

(1.) Use violence to any person or any property, 
(2.) Threaten or intimidate any person in such 
manner as would justify a justice of the peace 
on complaint made to him, to bind over the 
person so threatening or intimidating to keep 
the peace, 
(3.) Molest or obstruct any person in manner 
defined by this section, 

(a) Erie on Tradei Unions, pp. 18, {b) Purchon o. HarUey and oiben> 

ft2, 74. Law T., Aug. 10th, 1871. 
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with a view to coerce such person, — 
(1.) Being a master, to aismiss or cease to employ 
any workman, or being a workman to quit 
any employment or to return work before it 
is iinished; 
(2.) Being a master not to offer or being a work- 
man not to accept any employment or work; 
(3.) Being a master or workman to oelong to or not 
to belong to any temporary or permanent 
association or combination ; 
(4.) Being a master or workman to pay any fine or 
penalty imposed by any temporary or per- 
manent association or combination ; 
(5.) Being a master to alter the mode of carrying on 
his business, or the number or description of 
any persons employed by him, 
diall be liable to imprisonment, with or without hard 
labour, for a term not exceeding three months : 

A person shall, for the purposes of this Act, be 
deemed to molest or obstruct another person in any of 
the following cases ; that is to say, 

(1.) If he persistently follow such person about 

from place to place : 
(2.) If he hide any tools, clothes, or other property 
owned or used by such person, or deprive 
him of or hinder him in the use thereof: 
(8.) If he watch or beset the house or other place 
where such person resides or works, or car- 
ries on business, or happens to be, or the 
approach to such house or place, or if with 
two or more other persons he follow such 
person in a disorderly manner in or through 
any street or road. 
Nothing in this section shall prevent any person 
from bein^ liable under any other Act, or otherwise, 
to any other or higher punishment than is provided 
for any offence by this section, so that no person be 
punished twice for the same offence" (fi). 

All offences under this Act must be prosecuted 
under the Summary Jurisdiction Acts. 



(e)84d&85Tict. c.a2,t. 1. 
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In any place witliin the jnrisdictioii of a metropolitan 
police magiBtrate or other stipendiary magis* 
trate, hefore such magistrate or his substitute. 

In the city of London before the Lord Mayor or an 
alderman : 

In other places in England, before two or more 
justices in petty sessions (a). 

By sect. 3, an appeal is given to quarter sessions. 

By sect. 5, interested persons are not to act as mem- 
bers either of the court of summary jurisdiction or 
of appeal. 

To complete a crime punishable under the above 
sections, there must be one of certain forbidden acts, 
and also one of certain forbidden intentions, and the 
forbidden act must be accompanied by the forbidden 
intention. The following decisions, though given 
tinder a former Act, are still useful on this subject : — 
Where the secretary of a trade union, having con- 
versed with two workmen, who at once ceased working, 
was applied to by the employer for information as to 
the cause of the cessation, replied, " You must know it 
is on account of your apprentices/' and afterwards, on 
being written to by the employer, asking what he was 
required by the union to do, communicated to the em- 
ployer the following resolution— « At a meeting of 
the society, it was resolved unanimously, that no 
society bricklayer do work for B. (the employer), 
until he pai-ts with some of his apprentices, &c : It 
was held that as the justices before whom the case was 
heard, had not drawn the inference that the commu- 
nication of the resolution, in answer to inquiries, was 
intended as a threat, the evidence without such infe- 
rence (which the Court of Queen's Bench thought 
ought not to be drawn), was not sufficient to justify a 
conviction of the secretary (J). Where the secretary 
of a trade union wrote threatening a strike, unless the 
employer dismissed a certain non-union man, he was 
convicted {c). The distinction between the two cases 
is, that in the one a strike had already commenced. 



^1 



fa) 84 fc 80 Vict. c. 82, f . 8. 898. O'Neil o. Longman, 4 B. & S. 

[b) Woodo.Bowron, L. B.8Q.B. 876. A» to molesting or obttruct- 
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and the secretary honA fide gave the employer infor- 
mation as to the causes of it ; whereas in the other, the 
secretary threatened a strike with a view to coerce the 
employer. 

The term trade union is defined by the Trade 
Union Act, 1871 («{), to mean ''such combinatioo, 
whether temporary or permanent, for regulating the 
relations between workmen and masters, or between 
workmen and workmen, or between masters and mas- 
ters, or for imposing restrictive conditions on the con- 
duct of any trade or business as would, if this Act 
Lad not passed, have been deemed to have been an 
unlawful combination, by reason of some one or more 
of its purposes being in restraint of trade." 

The Act {e) provides that " the purposes of any 
trade union, shall not by reason merely that they are 
in restraint of trade, be deemed to be unlawful, so as 
to render void or voidable any agreement or trust." 
^* Nothing in this Act shall enable any court to enter- 
tain any legal proceeding instituted with the object of 
directly enforcing or recovering damages for the 
breach of any of the following agreements, namely 5 — 

1. Any agreement between members of a trade 

• union as such, concerning the conditions on 
which any members for the time being of 
such trade union shall or shall not sell their 
goods, transact business, employ or be em- 
ployed. 

2. Any agreement for the payment by any person 

of any subscription or penalty to a trade 
union. 

3. Any agreement for the application of the funds 

of a trade union. 

{a) To provide benefits to members. 

{b) To furnish contributions to any em- 
ployer or workman, not a member of 
such U*ade union, in consideration of 
such employer or workman acting in 
conforniity with the rules or resolutions 
of such trade union ; or 



(tf ) M Ac M Vict. c. 81, s. 28. («) 84 Ac 80 Vict. e. 81, M. 8, 4. 
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(c) To discharge any fine imposed upon 
any person by sentence of a court of 
justice; or 

4. Any a^eement made between one trade union 

and another; or 

5. Any bond to secure the performance of any of 

the above-mentioned agreements. 

But nothing in this section shall be deemed to 
constitute any of the above-mentioned agreements 
unlawful." 

The Act permits the registration of trades unions, 
but provides that if any one of the purposes of a trade 
union be unlawful, the registration shall be void (a). 
It vests the property of registered unions in trustees to 
be appointed as provided by the Act (b). The trustees 
of registered unions, or any other o£Bcer of the union, 
who may be authorized to do so by the rules thereof, 
may bring or defend actions, suits, prosecutions, or 
complaints on behalf of the union in their own proper 
names without other description than the title of their 
office (c). 

Officers and members are made punishable sum- 
marily for certain offences, such as withholding money 
belonging to the union, &c. (d). It may be well to 
note that every registered union is compelled, under 
a penalty, to have a registered office, and that a copy 
of the rules are to be delivered by the trade union to 
every person on demand on payment of a sum not 
exceeding one shilling (e), 

A simultaneous stoppage of work of a number of 
workmen really intended for the purpose of raising 
wages, is not punishable, yet a simultaneous stoppage 
for the immediate purpose of injuring an employer, 
or injuring a particular workman, or class of workmen, 
although the ultimate result anticipated may be the 
raising of wages, is still a conspiracy at common law, 
and consequently a misdemeanor. Hannen, J., in de- 
livering his judgment in Farrer v. Close {f), says, " I 
am, however, of opinion that strikes are not necessarily 



(a) 84 Je80Vict.c.8],f. 6. 
(») Id. I. 8. 

(c) Id. f. 9. 

(d) Id. f. 12. 
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(e) Id. M. 16, 14, 18. 
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illegal. A strike is properly defined as 'a simulta- 
neous cessation of work on the part of workmen/ and 
its legality or illegality must depend on the means by 
which it is enforced, and on its objects. It may be 
criminal, as if it be part of a combinatioa for the pur- 
pose of injuring or molesting either masters or men ; 
or it may be simply illegal, as if it be the result of an 
agreement depriving those engaged in it of their liberty 
of action, or it may be perfectly innocent, as if it l)e 
the result of the voluntary combination of the men for 
the purpose only of benefiting themselves by raising 
their wages, or mr any other lawful purpose." 
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act of master .-..-- 41,42 

Pledge, liability of pawnbroker for loss of by servant - 33 

Pledging master's credit - - - - - 48, 53 

goods - . - - - - 60 
Postmaster. See " Coach mabteb." 
Postboy. See " Coachman." 

Publisher, liability of, for libel published by his servant 43, 44 



Index. 117 



Q. 

PAGE 

Quantum meruit, servant cannot claim an increaso of 
wages on, on account of increase of services - 11, 12 

R. 

Railway company, liability of for act of servant in giving 

passenger into castody . - - • 34-36 

Ratification of wrongful act of servant by master - - 36 

of fraudulent act of servant - . - 36 

of servant's contract by master - - 45, 47 

Receipt, when servant authorized to give - • - 50 

of servant, when master bound by - - . - 50 

Restraint of trade, contracts in - - - - - 59 

combination in, not therefore illegal - 99 
Rights of master generally . - • - . 23-30 

against servant for breach of contract - 27 
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Archbold's New Common Law Practicd, 15 & 16, and 

17 & 16 Vict., with New Rules and Forms, and Copious Index. By 
J. F. Archbold, Esq. Barrister-at-Law. 1856. Second JBditian, 
Boyal l2mo, pp, 1866, price 36^., Cloth. 

Archbold's Poor Law, comprising the whele of the Law 
of Settlement, Relief, and Removal of the Poor, with Forms, and all 
the Authorities upon the subject of the Poor Law generally. By Johk 
Frederick Archbold, Esq. Barrister-at-Law; together with the 
Practice of Poor Removal by Guardians under the Union Charge- 
ability Act, 1866, also the Acts of 1867 and 1868, with Practical Notes. 
By W. CnNNiNGHAM Glen, Esq. Barriftter-at-Law. 1863. JEieventh 
JSdUion, Demy l2mo,pp. lOSl, price 30s., Cloth Boards. 

Archbold's Practice of the Court of Queen's Bench 

in Personal Actions and Ejectment. By Thomas Chittt, Esq. 
New Edition by Prentice. Including the Practice of the Courts of 
Common Pleas and Exchequer. A New and Improved Edition (the 
Twelfth), embracing the New Rales and Common Law Procedure Acts, 
1852, 1864, and 1860. By Samuel Prentice, Esq., Barrister- 
at-Law. 2 Vols. 1866. Boyal l2mo, price 52«. 6d., Cloth. 

Mr. Baron Martin, In Andrent v. Satrndersorit thus speaks of this work : " There 
iB an admirable book — Mr. Prentice's Edition of Chitty's Archbold's Practloe— a most 
useM book ; one of the best books ever written ; and the law is there stated in accord- 
ance with," ScCf &c. 

Archbold's Practice of the Court of Quarter Sessions, 

and its Jurisdiction in Criminal Cases and in Appeals, with Forms of 
Indictments, Notices of Appeal, &c. By C. W. LoYESTf Esq. Barris- 
ter-at-Law. 1869. Third Edition, Demy l^mo, pp. IIQ, price 20«., 
Cloth Boards. 

Archbold's Practice of the Crown Office, with Forms 

of all the Pleadings, Rules, Notices, kc. which occur in Practice. 
By J. F. Archbold, Esq. Barrister-at-Law. 

For the great correctness of this work, and how Ailly it may be depended opon 
in practice, see Beg, y. The InhaHtantt of Newton Ferrare, 10 /. P. 888. 

Archbold's Succession Duty, comprising the Statute, with 

Notes as to the Construction to be given to its difi^ent Clauses, and 
the Cases decided on the Analogous Clauses of the Legacy Acts; with 
an Introduction, stating shortly the Wholb Substancb of thb 
Law, and the Tables by which the Value on which the Duty is to be 
Paid may be calculated. By J. F.. Ahchbold, Esq. Barrister-at-Law. 
1854. Demy I2m0fpp. 106, price 7s,6d., Cloth Boards, 

Aveline's Sewer Authority— its Powers and Duties; 

containing the Sewage Utilization Act, 1865, together with parts 
of the Public Health Act, the Local Government Act, and the 
Sanitary Act, 1866, with Introduction, Notes, and Index. By Hbnrt T. 
Ayblinb, Clerk to the Justices of the Epsom Division. Price 2s, 6d, 
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Bauke's Poor Law Guardian; his Powera and Duties in 

the Right Execution of his Office. By A. C. Battkb, Esq., of the 
Local Government Board. Demy 12mo, price 9s, 6d,, Cloth, 

Bauke's Vaccination Acts: containing the Vaccination 

Act, 1Q67, together with the Vaccination Act, 1871 ; with Introduction, 
Notes, and Index. By A. C. Bauke, Esq. of the Local Goyemment 
Board. 1872. Fourth Edition, Demy 12m0, pp, 124, price 2«. 6(1., 
Cloth Ump, 

BoQte's Historical Treatise of a Suit at Law, with 

Notes. By Gborgb Thomas Whitb, Esq. Barrister-at-Law. 
Seventh Edition, Be, 

Brabrook's Law relating to Trades Unions. By E. W. 

Brabrook, F.BwA., of Lincoln's Inn, Esq. Barrister-at-Law, Assistant 
Registrar of Friendly Societies in England, Author of ** The Law of 
Industrial Societies." 1871. Price Is, 6d., Paper Cover, 

*' A cheap hand>book which will be of use to both professional and non-professional 
readers. Iti nsefkilpess is increased by its good Index.— Law Magaxint, Feb. 1878. 

Brandon's Poverty, Mendicity, and Grime, or the Facts^ 

Examinations, &c. upon which the Report, presented to the House of 
Lords, by W. A. Miles, Esq. was founded. To which is added a 
Dictionary of the Flash or Cant Language, known to every Thief 
and Beggar. Edited by H . Bran don, Esq . Demy Svo., price 5e, 

Browne's (Major) Handbook of Questions and Answers 

for the Instruction of Constables. By Major Browns, late Chief 
Constable for Northumberland. Second Edition. By W. C. Olbn, Esq., 
Barrister-at-Law, and of the Local Government Board. 1872. 
Foolscap dvOfPp. 70, price Is., American Cloth. 

Bullen's Practical Treatise on the Law of Distress 

for Rent, and of things Damage-feasant ; with Forms, and an Appendix 
of Statutes. By Edward Bullen, Esq. of the Middle Temple, 
Special Pleader. 1842. Detny l^mo, pp 36S, price 9s,, Paper Boards, 

CasUe's Practical Remarks upon the Union Assess- 
ment Committee Act, 1862, showing how to apply the Principles 
contained therein to the proper and uniform Assessment of Railway, 
Qas, and Water Works, &c., together with the Mode of ascertaining 
practically the Contributive Earnings of Railways, however situate. 
By Hrnrt Jambs Castlb, Surveyor. 1869. New Edition, Crown 
Svo; pp, 184, price Is, Qd,, Cloth Boards. 

Chitty's (Jun.) Law of Contracts. A Practical Treatise 

on the Law of Contracts, and upon the usual Defences to Actions 
thereon. By Joseph Chittt, Jun., Esq. Ninth Edition. By John 
A. RussBLL, LL.B., Barrister-at-Law. 1871. Boyal Svo, price 92s, 
CMh, 
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Cook's Metropolis Building Act, 1855, and the Clauses 

14 Geo. 3, cap. 78 ; 7 & 8 Vict. cap. 84 ; 8 &; QVict.cap. 16; and 18 Sc 19 
Vict. cap. 120 ; with copious Notes, and fail Index. By £. B. Cook, 
A.M., Barrister-at-Law. 1866. Demy l2mo, pp. 139, price 3s., 
Cloth Boards. 

Cornish's Treatise on Purchase Deeds of Freehold 

Estates, and incidentally of Leasehold Property; with Precedents and 
Practical Notes. By Gbobgb Hobsbt, Esq. Barrister-at-Law. 
1856. Demy 8vo, pp. 162, price lOs. 

Dart's Vendors and Purchasers. A Treatise on the Law 

and Practice relating to Vendors and Purchasers of Real ^tate. By 
J. Hbnby Bart, of Lincoln's Inn, Esq., Barrister-at-Law, one of the 
Six Conveyancing Counsel of the High Court of Chancery. Fourth 
Edition. By the Author and Williak Barbbr, of Lincoln's Inn, 
^ Esq., Barrister«at-Law. 2 Vols. 1871. Boyal Qvo, price £S 3s,, 
Cloth. 

Davidson's Precedents in Conveyancing, with an Intro- 
duction and Practical Notes. By Charles Dayidson, Esq , Thomas 
Cooke Wright, J. Walbt, and J. Whitbhbad, Esqrs., Barristers- 
at-Law. 6 Vols in 8. 1860-69. Royal Svo, price £10 lbs , Cloth. 

Vol. I. Conditions of Sale, &c. Fourth Edition. (In the Press.) 
Vol. II. Part. I. Agreements, Conveyance of Sales, &c. 1864. 

Third Edition. Pi-ice 23*., Cloth, 
Vol. II. Part. II. Mortgages. 1860. Third Ed» price 36s., Cloth. 
Vol. III. Two Parts. Settlements, &c. Third Edition, (/n the 

Press.) 
Vol. IV. Wills. Appointment of New Trustees, &c. 1864. Second 

Edition, price 2Ss., Cloth. 
Vol. V. Part I. Leases. 1864. Second Edition, price 21s., Cloth. 
Vol. V. Part. II. Miscellaneous Deeds. 1866. Price 92s., Cloth. 

Davidson's Concise Precedents in Conveyancing. 

Adapted to the Act to Amend the Law of Real Property, 8 &; Vict, 
c. 106. Eighth Edition, revised and enlarged. 1871. 12m0. Price 
16*., Cloth. 

Davis' County Court Practice and Evidence. Fourth 

Edition. 1871. Qvo. Price 36s., Cloth. 

Dunstan's Treatise on the Poor Law of England, 

being a Review of the Origin, and various alterations that have 
been made in the Law of Settlements and Removals; and the 
proposed schemes relating to National, Union, and other extended 
areas for raising Poor Rates, by equalised Assessments, or other- 
wise. By James Dunstan, Vestry Clerk of the Parish of Bromley 
St. Leonard, Middlesex. I860. Demy \2mo, pp. 271. price 6«. 
Paper Soards, 
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Dugdale's Table of Punishments on Conviction 

apon Indictments at Courts of Quarter Sessions. Compiled by 
John Stratford Dugdalb, B.A., of the Inner Temple, Barrister- 
at-Law. 1866. Demy 800, pp, 69, price 5s,, Cloth. 

Eagle's Practical Instructions for making of Wills, 

agreeably to the Acts 1 Vict. c. 26, and 15 Vict. c. 24. By William 
Eagle, of the Middle Temple, Esq. Barrister-at-Law. Bevised and 
Corrected \3g William Cunningham Glbn, Esq. of the Middle 
Temple, Bairlster-at-Law, and of the Local Government Board. 1862. 
Second Edition, Demy \%mo, pp, 81, price 29, Qd,, Paper Boards, 

Egan's Law of Bills of Sale, comprising the Statutes for 
preventing Frands upon Creditors, and for the Reregistration of Bills 
of Sale, with the Chief Judicial Decisions given thereon. By Cha rles 
EoAN, Esq. of the Middle Temple, Barrister-at-Law. 1867. Second 
Edition, Detny 12mo, pp, 93, price is., Paper Boards, 

Foot's Practical Commentary on the Effect and 

Operation of the Gkneral and Quarter Sessions Procedare Act, 12 & 13 
Vict. c.45. With the Statute, Index and Table of Cases. By Jambs 
A. Foot, Esq., Barrister-at-Law. Demy Iflmo, price Ss, Cloth, 

Glen's Burial Board Acts of England and Wales, 

with Introduction, Notes, Cases, and Index. By W. Cunningham 
Glbn, Esq. Barrister-at-Law, and of the Local Government Board. 
1869. Second Edition, Demy l2mo, pp. 233, price 6s,, Cloth 
Boards, 

Glen's Elementary Education Acts, 1870 & 1871, 

with Introduction, Notes, and Index, containing an Appendix with all 
the Incorporated Statutes : also the Order of Accounts settled by the 
Poor Law Board, with Letter of Instruction thereon by the Committee 
of the Privy Council on Education, List of the School Board, Rules to 
be observed in planning Schools, &c. By W. C. Glen, Esq., Barrister- 
at-Law, and of the Local Government Board. New Edition, Demy 
l2mo,pp, 290, price Zs. 6^., Cloth Boards, 

*«* Some thouaands of thia Work have now been sold, which forms a sufficient Index 

to Its value. 



Glen's General Consolidated and other Orders of the 

Poor Law Commissioners and the Poor Law Board, with Explanatory 
Notes elucidating the Orders, Tables of Statutes, Cases, and Index 
to the Orders and Notes. By W. C. Glbn, Esq., Barrister-at'Law, 
and of the Local Government Board. 1871* Seventh Edition, Crown 
890, pp, 684, price Sli., Cloth Boards* 
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Glen's Law relating to the Removal of Poor Persons 

bom in Scotland, Ireland, and the Islands of Man, Scilly, Jersey, and 
Guernsey, together with the Statates, and an Appendix containing the 
Names of the Poor Law Unions in Ireland, the Electoral Divisions in 
each, and the nearest Shipping Ports. By W. Cunningham Glbn, 
Esq., of the Local Qovemment Board, Barrister-at-Law. 1862. 
Demy l2fno, pp. 71, price 2#. Q<L, Paper, 

Glen and Lovesy's Representation of thp People Act, 

1867, the Boundary Act, 1868, and the Parliamentary Elector's 
Eegistration Act, 18168, with Introduction, Notes, and Index. By W. 
C. Olbn and G. W. Loybst, Esqs. Barristers-at-Law. 1868. Third 
Edition, Demy 12mo, pp. 170, price 5a., Cloth. 

Glen's Metropolitan Poor Act, 1867, and the Valuation 

(Metropolis) Act, 1869. With Notes and Index, also an Appendix 
containing the Acts Incorporated. By W. C. Glbn, Esq., Barrlster- 
at-law, and of the Local Gk>?emment Board. 18G0. Demy \^mo, 
pp, 228, price f «., Cloth. 

Glen's Parliamentary Registration Manual, being a 

Practical Guide to the Duties of the several officers in respect of the 
Registration of County, City, and Borough Voters, and the Reyision 
Courts. By W. Cunningham Glbn, Esq. Barrister-at-Law, and 
of the Local Government Board. 1868. Second Edition, Demy 12ino, 
pp. 148, price 8«. 6d., Cloth, 

Olen's Pauper Inmates Discharge and Regulation Act, 

1871, with Notes ahd Index. By W. C. Glbn, Esq. Barrister-at-Law, 
and of the Local Goyemment Board. Demy l2mo, pp. 69, price Is,, 
Cloth limp. 

Glen's Poor Law Amendment Act, 1867, &nd the Poor 

Law Amendment Act, 1868, with Notes and copious Index By W. 
Cunningham Glbn, Esq. Barrister-at-Law, and of the Local Goyem- 
ment Board. Demy l^mo,pp, 80, price 2#. 6d,, Cloth, 

Glen's Poor Rate Assessment and Collection Act, 

1869; together with the Sunday and Ragged Schools (exemption from 
Rating) Act, 1869. And the Union Loans Act, 1869. With Intro- 
duction, Notes, and Index. By W. Cunningham Glbn, Esq., 
Barrister-at-law. 1870. Second Edition, Demy 12mo, pp. 60, price 
2e. 6d. Cloth. 

Glen's Prison Act, 1865, with an Appendix of 23 other 
Statates, and parts of Statates in force relating to Gaols and Prisons, 
aad an extensive Index to the whole. By W. Cunninqham GlbN| 
Esq., Barrister-at-Law, and of the Local Government Board. 1806, 
Demy Iflfno, pp. 809^ price 6e., Cloth Boarde* 
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Glen's Statutes in Force relating to the Belief of the 

Poor,Parochial UzriONSjAND PARisBB8,colIated with eacb other; 
together with References to the Decisions of the Courts upon 
each Statute, and an extensive Index. From Elizabeth to the end of 
the last Session of Parliament. By Wu. Cunningham Olbn, Esq., 
Barrister-at-Law. In ^ Vols, New Edition. {In the Press) , Demy 
%vOf price , Cloth Boards, 

Horsey's Law and Practice of Probate and Adminis- 
trations, with the New Act, Rules, Orders, Instructions, Forms and 
Fees, Notes and Index, and a Summary of the Law of Executors 
and Administrators. By Qborge Horset, Esq. Barrister-at-Law, 
Lecturer's Prizeman, 1849. 1859. Third JSdition, Demy Svo, 
pp, 383, price lOs,, Cloth Boards, 

Horsey's Practical Analysis of the Trustee Act, 1850, 

for England and Ireland, 13 &14 Vict. c. 60, and 15 & 16 Vict. c. 55 ; 
with the Act, and Suggestions for Forms of Proceedings under it. By 
Qeorgb Horsey, Esq. of Gray's Inn, Barrister-at-Law. 2«. Qd, 

** We advise every one of our readers desirous of understanding the provisions 
of the Trustee Act, to purchase Mr. Horsey's Analysis, which while it is moderate 
in price, is at the same time excellently planned and very ably executed."— Law 
StudenVi Magamins/or December, iSfiO. 

Hotson's General Beady Reckoner for calculating the 

Parishes' Shares of the several Classes of Union Expenditure ; for 
making Poor Rates, Church Rates, Surveyor's Rates, and for general 
Purposes. By W. C. Hotbon, Esq. Barrister-at-Law, and District 
Auditor, id. to Is, 6d. 1870. Sixth JSdition, Sup, Royal long Svo, 
pp. 150, price Bs, Qd., red Bazil, 

Hotson's Ready Reckoner, a Fractional Supplement to, 

being calculations at a Quarter of a Farthing (one-sixteenth), a 
Thiid of a Farthing (one-twelfth). Half a Farthing (one-eighth), and 
Two-thirds of a Farthing (one-sixth), for the use of Union Clerks in 
the apportionment of Provisions and Clothing in the ** In-maintenance 
Account," according to the number of Days, and of the '' Common 
Charges ** by the declared Averages. By S. R. T. Mayer, Gloucester. 
Sup, Royal long 8t70, pp, 10, price 2s, 6d,, Cloth, 

Jervis's Acts regulating the Duties of Justices of the 

Peace out of Sessions, with respect to Indictable Offences, Summary 
Convictions and Orders, (11 & 12 Vict. cc. 42, 43,) aiid for the Pro- 
tection of Justices in the Discharge of those Duties, (11 & 12 Vict. 
c. 44), known as Jervis's Acts; together with the Act for the Sub- 
mission of Points of Law for the opinion of the Superior Courts 
(20 &21 Vict. c. 43.) By W. Cunningham Glbn, Esq., Barrister- 
at-Law. 1868. Third Edition, Demy Iflmo, pp, 824, price Bs., 
Cloth Boards. 
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Jems on the Office and Dotiee of Coroners, with 

Eonns and rieeadcnti. Tbiid Editun. By C. W. Loyest, Esq., of 
the Hidd]eTesq^,BaiTatar-«t-lAw. 1866. Ifmo. Price 128., Cloth. 

Keane's Nuisances Bemoval, Diseases Pre?entioD, Sewage 

UtiKiation Acli, vHk iBtTodMtorj CoamientSy Cmob, Fonns, and 
ladez. By D. D. Kka^tb, Esq., ona of Her Maje^'s Connsel. 
Siztti Kditinn. By W. Cuxs^iighax Guts, Barriater-«t-Law, and 
of tiw Local GovennflDt Board. 1870. Dem^ liaw, pp. 232, price 
5iL, Cba Banniv. 

K^rnneid^y's Law idalmg to Harine Store Dealers 

and Deaktala Old Valals, wiOt an latrodactiony Notaa, Cases, and 
ApfMBdiz. ByT. CSsxra KTirMKB8i.XTy Esq., Polica Mi^listaite, 
Bbniagbam. IdOi. JMmqf ISow, pp. 47, pria St. 6d., Clothe 

Lovesgr's Law of Joint Stock Ctompanies, &« founded 

npoa tbe Acts of 1863 and 1867, vith the dedsions thereon, and 
O Ubu l a tSons as to tlie Fonnatioo of Companies, vith Tables of Cases, 
Statntca^andacopiooslndex. By C. W. Loysst, Esq , of the Middle 
Temple, Banistcr-at-Law. 1870. J}emqf 9m, pp, 19^ price 68., Cloth, 

Loml^sAct ton the ftother Amendment of the Laws 

lata^Bg to Hie Foar in Bnglaiid, wiOk the other Statutes ailbeting 
the Poor LawpaaMd in 1844, and to the last Seasioii of Parliament, 
9 It 10 Yiet.; with Kofeea, FoRnSy and Indes. By W. O. Lvxi.bt, 
Baq.y Q.C.9 Aasittant Saerolafy to the Local Goveniment Board. 
1846L TkirdJBdUiem,J}em9l%m0,pp.2df^ price 68., CIcth. 

JjanJefs Treatise on the Law of Parish Apprentices, 

vith tfia Gcneial Qfdats of tfia Poor Lav Coaamisrionera, and a 
CoUectioii of the Statntes relating thereto. By W. O. Lvxuit, 
Esq., Q.C, Assistant SocrMaiy to the Local GoTCfunent Board. 1848. 
Second BtUHm, Hcmy ISaia, pp. 193, price 4*., Paper Boards. 

Lomley's Local Board Election Mannal, beinn^ an 

EzplanaCion of tlie Pt oc a e d iags loqalred to ba taken in the Constita- 
tion of the Local Board, and die Election of the Members. By 
W. 6. Luxi^T, Esq., one of Her Majesty's Ooansel. 1869. Second 
JSdifMn, Demy ISbmo, pp. 147, price &8^ Paper Bearde. 

Lomley's New Bastardy Act, 8 Vict c 10, containing the 

Forms to be oaed in Proceedings in Bastardy ; vith an Introduction 
explanatoiy of the Xev IVoTiaions. By W. G. Luxi.BTy Esq. 
Q.C., Assistant SecKtary to the Local GoTemment Board. 1845. 
Payee bk,price 2e.» Paper Beards. 

Landry's Poor Law Election Mannal. By ^w. 6. 

Lirxi.BT, Esq., Q.C., Asaistant Saerataiy to the Local GoTemment 
Board. 1867. TIdrd BJSima^ Bemp I2m§^pp. 19^ prie$ St.^ C^ioth. 
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Lmnley's New Sanitary LawSi compriAing the Public 

Health Acts 1848 dc 1858, the saboequent amending Aeto, the Local 

Qovernment Act, 1858, the Sanitary Act, 1866, IncladiDg all Acts on 

the sabject to the end of the Session 1871, with Introdactory Remarks, 

Notes, and Cases. By William Qolden Lumlbt, Esq., Q.C., of 

the Middle Temple, and £. Lumlby, Esq., Barrister-at-Law. 1871. 

Second SdiHon, Crown 8vo, pp, 594, price 12«., Cloth Boards, 

" other Authon have handled the same subject, but none with the same success as 
ICr. Lttm LXT."— /iMtiM of the Peace, 

*' To Local Boards, Monldpal Corporations, Medical Oticers of Health, and not the 
least to the Legal Profession, thU Work mill be invaluable, 

* * * till that time arrives we think we may safaly predict for our Author 
the whole possession of the fieId.~Xraio Moffotfine mUt Law Booi^, 

** It was indeed no light task to undertake to arrange this confused mass of sanitary 
legislation in a comprehensiye form. This, however, has been fairly done by Mr. Lumlbt, 
and we hare no doubt ihat all officers engaged In the administration of our Sanitary Laws 
will find it a most useful text-book.~TA« iMneet. 

Lumley's Practical Commentary upon the Parochial 

Assessment Act, 6 & 7 Will. 4, c. 96, and^he Union Assessment 
Committee Acts, 1862 and 1864. By W. G. Lumlbt, Esq. Q.C., 
Assistant Secretary to the Local Government Board. Elwenth Edition, 
Demy 12ino. In the Press, 

Lumley'a Union AsBessment Committee Acts, 1862 

and 1864, with a Commentary and Notes. By W. G. Lumlbt, Esq., 
Q.C., Auistant Secretary to the Local Government Bo«rd. 1870. 
Ninth Edition^ Demy ISBino, pp. 2S1, price Zs. Qd,, Cloth, 

MarflhalVs (Walker) Law of Railway Companies; a 

Treatise on the Duties and Obligations of Railway Companies as 
Carriers of Passengers and Goods, showing the Rules which regulate 
Compensation in the Case of Accidents and of Delay in the Delivery of 
Goods, or of their Damage or Loss ; their Obligations as to the charging 
of Tolls, the running of Trains, abstaining from undue Preference; 
the £ffect and Construction of Notices and Conditions ; the Operation 
of Bye Laws, &c., &c. Comprehending all the Statutes now in force, 
and all the Decisions relating to the Business of Railways and their 
Obligations towards the Public, from their Institution to the present 
Day. By Walker Marshall, Esq., Barrister-at-Law, Author of 
** The Law of Costs," and one of the joint Editors of Petersdorflf's 
New Abridgment. 1862. Demy l2mo, pp, 381, price lOs., Cloth 
Boards, 

Marshall (Samuel) on the Law of Marine Insurance, 

Bottomry, and Respondentia. By Samubl Marshall, Seijeant-at* 
Law. Fifth Edition. By Mr. Justicb Sueb. 1865. Eoyal 8vo., 
pp, 725, price 28^., Cloth Boards, 

Nash's Practical Guide to Surveyors of Highways, 

comprising their Powers, Duties, and Liabilities, with a copious Index. 
By F. W. NA8H, Esq. Barrister-at-Law. 1868. Seventh Edition, 
Demy lUmo, pp, 137| price 2#. Qd,, Cloth, 



16 Sham ^ Sons, Fetter Lane, 



Owston's Highway Acts, 1862 A 1864( with Explanatory 

IntrodoctioD, Notes, &c. By H. 4.0w8T0V, Esq., Leicester. 1864. 
Second Edition, Crown Bvo, pp. 114, price 3«. Qd., Cloth Boards. 

Owston's Overseers' Manual, showing their Duties, Lia- 
bilities, and Responsibilities ; to which are added an Index of Cases^ 
Table of Statates, and a copious General Index. By H. A. Owbton^ 
Solicitor, Author of Highway Law, &c. 1867. Second Edition, 
Craton 800, pp, 136, price 9e. 6d., Cloth Boards. 



Paine s Belief to the Poor,— Liabihty of Relations. 

floth. 



By H. E.Paive, Clerk, Rye Union. 1867. Demy l2mo, price Is., 
die 



Paterson's Abridgment of Poor Law Cases, from 

20 Vict, c 19, to 26 k 27 Vict. c. 125, (1867 to 1863) in continuation 
of Mr. Archbold's Abridgment of Poor Law Cases. By Jambs 
Patbrson, E«q. BaiTister-at-Law. 1864. Demy \2mo, pp. 134, 
price 6s., Cloth Boards. 

Paterson's Game Laws of the United Kingdom, com- 
prising the whole of the Law on the Subject, with Introduction, 
Cases, and Notes, together with the New Law of Poaching Prevention, 
By Jambs Patbrson, Esq. M.A., of the Middle Temple, Barrister*at- 
Law. 1861. Demy l2mo, pp. 286, price 8f ., Cloth Boards; 

Paterson's Statutes in Force relating to the Poor, 

Parochial Officbrs, and Parishes, with an Appendix con- 
taining a Digest of all the Poor Law Cases decided during the last seyen 
years; and an extensiye Index. 20 Vict. c. 19, to 26 & 27 Viet 
c. 125 (1863). By James Patbrsok, Esq., M.A., Barrister-at-Law, 
one of the Editors of the " Justice of the Peace." 1864. Demy Svo, 
pp. 403, price lOs. Qd., Cloth Boards. 

Paterson's Supplement to the Sixth Edition of Vols. 

1 & 2 of Archbold's Justice of the Peace; comprising the Law of 
Summary Convictions and Orders, 1858 to thb End of thb 
Session 1862. By James Patbrson, Esq., Barrister-at Law. 1863. 
Demy l2mo, price la. 6d., Cloth Boards. 

Paterson's Wine and Beerhouse Acts 1869, 1870 A 1871, 

with the Intoxicating Liquors (Licenses Suspension) Act, 1870 ; with 
Copious Notes explaining their working, and Index. By J. Patbrson, 
Esq . , Barrister-at-Law. 1 87 1 . Fourth Edition, Demy 4 2mo, pp. 86, 
price 2s. Qd. 

Pratt's Charitable Trusts Acts, with Analysis and Copious 

Index. By W. Tidd Pratt, Esq., Barrister-at«Law. Demy 12mo, 
price Be, 
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Pratt's Income Tax Acts, with a full Analysis of the 

Provisions of the different Acts, also Gases'bf Illastrations, Explanatory 
Notes, and a Copious Index. By Jamks Paterson, Esq., Barrister- 
at-Law. Third JSdition, prieeia, 

Pratt's Law of Friendly Societies, and also the Acts 

relating to Industrial and Provident Societies, with Notes, Cases, and 
Copious Index. By W. Tidd Pratt, Esq., Barrister-at-Law. 1867. 
Seventh Edition, Demy l2mo, pp, 250, price 6s., Paper, 

Pratt's Law of Highways ; comprising the Highway Acts, 

1835,1862, and 1864, and other Acts; with full Introduction, Copious 
Notes and Cases. By T. C. Snbtd Ktvnerslet, Esq., Police 
Magistrate, Birmingham, and Recorder of Newcastle-under-Lyme. 

1870. Eleventh Edition, Demy 12mo, pp. 486, price Is. 6d., Cloth, 

Pratt's Law relating to Industrial and Provident 

Societies, 25 dc 26 Vict. c. 87. With Introduction, Notes, Forms 
of Rules, &c. By W. Tidd Pratt, Esq. Barrister-at-Law. 1862. 
Demy 12mo, pp, 58, price 2s,, Cloth, 

Pratt's Law of Lighting and Watcliing Parishes, com- 
prising the 3 dc'4 Will. 4,c. 90, with the additional Statutes relating 
thereto ; Explanatory Notes, Appendix of Forms, and Cases brought 
down to the Time of Publication. By W. C. Qlbn, Esq., Barrister- 
at-Law, and of the Local Goyemment Board. 1869. Fourth 
Edition, Demy l2mo, pp, 88, price 4«., Paper Boards, 

Precis or Digest of Evidence as to the Value of Vacci- 
nation, taken vtvat)0C6 (1871), before a Committee of the House of 
Commons,on the Vaccination Act, 1871. By T. Bakbr, Esq., Barrister- 
at-Law, Secretary to the late Royal Commission on the Sanitary State 
of the Army hi India (1859-63), and Writer of the Pr^is presented 
to Parliament of Evidence taken by that Commission. Third Thousand, 
price Qd,, stitched, 

** Fbr Sixpence anyone may put himgelf in ponesBion of the fitcts and opinions elicited 
from tlie wltneMei, stripped of all verbiage and circumlocution." — Lancet, 

** Really interesting and readable matter. The result being a worlL which cannot fail 
especially to interest all magistrates and guardians of the jtooT.**—Ju*tie€ of the Peace, 

"We can testify to its utility."— JEram]9«A<re Independent, 

** Extremely Taluable."— 5/. Leonarde and Haetinffi Gazette, 

" We cordially recommend iV*—CotmopoUtan, 

Frideaux's (C. G.) Practical Guide to the Duties of 

Churchwardens in the Execution of their Office. With List of Cases, 
Statutes and Canons, brought down to Easter, 1871. Containing also the 
Church Rate Abolition Act, 1868. By Charles Grbyilb Pridbaux, 
of Balliol College, Oxford, M.A., and of Lincoln's Inn, Esq. Q.C. 

187 1 . Twelfth Edition, Demy l2mo, pp, 661, price 8#., Cloth Boards, 
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Frideaux's (F.) Precedents in Conveyancing. With Dis- 

Bertations on its Law and Practice. By F&bdbbick Prideaux, and 
JoHK Whitcombb, £9q8.| Barriftten-at^Law. 1870. Sixth Edition. 
2 Vols. Royal Svo, price £3 9i., Cloth. 

Pyne's Permanent Tables, showing the Valae of Tithe 

Rbntcharobs, tinder every Variation in the average Price of Com* 
To which ia added a particular Table for each Year since the passing 
of the Tithe Commntation Act. By Hbnrt Ptvb, Esq. Assistant 
Tithe Commissioner. 1854. F^fth SditUm, Demy ^vo, pp. 150, 
price 7e, Qd., Paper Board*, 

Pyne's Tithe Bentcharge Tables for 1837-1838, 1839, 

1840, 1841, 1842, 1843, 1844, 1845, 1846, 1847, 1848, 1849, 1850, 
1851, 1852, 1853, 1854, 1855, 1856, 1857, 1858, and 1859, showing 
for each Year the Value of Rentcharges under the Tithe Commutation 
Act. By Hbnrt Ptne, Esq. Assistant Tithe Commissioner. Con- 
tinued by Gborob Taylor, Esq., for 1860, 1861, 1862, 1863, 1864, 
1865, 1866, 1867, 1868, 1869, 1870, 1871, & 1872. Demy 6vo,pp. 8, 
jprice Is. each. Paper. 

Saunders' Practical Treatise on the Law of Assault 

and Battery; including the Remedies by Action, Indictment, Summary 
Proceedings before Magistrates, and Sureties to keep the Peace; 
together with an Appendix of Forms and Precedents. By Thomas 
William Saunders, Esq. of the Middle Temple, Barrister-at-Law. 
1842. Demy l2mo, pp. 119, price 28. Qd., Paper Boards. 

Shaw's Diary, giving a whole Page for each Day's Memo- 
randa, Table of Statutes passed during the Session, with the leading 
Acts in full; Almanack, Business to be done each Month, and a mass 
of information of general importance. Published annually, half' 
bound, 4«. 6d. 

Shaw's Parish Law, comprising the whole of the Law 
relating to Parish Officers and Parishes in England, Fifth JSdition. 
. {In the Press.) 

Shaw's Poor Law Officers' Hand-books. By A. C. 

Bauke, Esq., of the Local Government Board. 

The Master and Matron. 1871. Second Edition, Crown 9vo,pp. 109, 

price 2«. 6d., Cloth, 
The Relieving Officer. 1860. Croum 8oo., pp. 84, price '2s. Qd., Cloth. 
The Assistant Overseer and Collector. 
The Medical Officer, 1870. Second BditUm, Croum %vo, pp. 60. price 

2s. 6A, Cloth. 
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Shaw's Poor Bate Biscount Tables, stowing the Gross 

Amoaat of Bates and Net Amoants with the DUcoants of 15, 25> and 
30 per cent, deducted under the Poor Rate AMeasment and Collection 
Act, 1869, from \d. io 2a. in the poand. 1871. Sup, Royal Svo, 
pp. 28, price 2s. 6d,,full Cloth, 

Shaw's Union Officer's and Local Boards of Health 

Manual, containing Almanack, List of Commercial and Law Stamps, 
Duties of the various Union Officers, Lists of all the Unions in 
England and Wales, School Districts, Sick Asylum Districts, Local 
Boards of Health and Burial Boards, and other useful matter. 
Published annually. Cloth, 4a, Soan Tuck, 4$, 6d, 

Simon's Practical Treatise of the Law of Interpleader, 

as applicable for the Relief of Stakeholders and Sheriffsy &c. in Cases 
of Adverse Claims to Personal Property; Validity of Bills of Sale, See, 
With an Appendix, containing the Interpleader Act, and Forms of 
Notices, Affidavits, Rules, Feigned Issues, &c. By Henrt A. Simon, 
Esq. of the Middle Temple, Bcrrister-at-Law. 1850. Demy l2mo, 
Second Edition, pp. \^9, price Qa,, Paper Boarda, 

Smith's (Josiah W.) Compendium of the Law of Beal 

and Personal Property. Primarily connected with Conveyancing; 
designed as a second book for Students and as a digest of the most 
useful learning for Practitioners. By Josiah W. Smith, B.C.L., 
Q.C., Judge of County Courts. 1870. Fourth Edition, In 2 con- 
venient Vols, 8vo, price £1 18f., Cloth, 

Smith's (Josiah W.) Manual of Common Law, com- 
prising the fundamental principles and the points most usually occurring 
in daily life and practice ; for the Practitioner, Student, and General 
Reader. By Josiah W. Smith, B.C.L., Q«C., Judge of County 
Courts. 1870. Fourth Edition, 12mo, price I2a, 6d., Cloth. 

• 

Smith's (Josiah W.) Manual of Equity Jurisprudence. 

A Manual of Equity Jurisprudence founded on the Works of Story, 
Spence, and other writers, and on the subsequent cases : comprising 
the Fundamental Principles and the Points of Equity usually occurring 
in General Practice. By Josiah W, Smith, B.C.L , Q.C., Judge of 
County Courts. 1870. Tenth Edition^ l2mo, price 12a., Cloth. 

Snowden's Police Officer and Constables' Guide and 

Magistrate's Assistant ; being a plain and practical Summary of the 
Duties of Peace Officers in the various branches of the Criminal Law 
usually coming under their cognizance. By W. C. Glen, Esq., 
Barrister-at-Law. 1866. Siarth Edition, Demy l2mo, pp. 648, price 
lOa,, Cloth Boarda. 
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Spike's Law of Master and Servant, in regard to 

Domestic Servants, Laborers in Hasbandry, and Clerks. With Notes, 
References, and Index. By Edward Spikb, Esq. A.ttorney-at-Law. 
Third JSdition, {In the Press.) Demy l^mo, price 

Stone's Justices' Manual ; containing, in addition to the 
Subjects treated of in former Editions, a Table of Cases, The Wine 
and Beerhouse ; Habitual Criminals ; Contagious Diseases (Animals) 
Acts ; and other Statutes of last Session, with the Decisions of the 
Superior Courts to the present time. The Treatise on '* Practice *' 
and several other 'Articles, is entirely re-arranged. By Samuel 
Stonb, Esq. Town Clerk and Clerk to the Justices for the Borough of 
Leicester. 1 87 1 . F0eenth Edition, Demy 1 2mo, pp, 760, price 2 1 «. , 
Cloth Boards, 

Stone's Petty Sessions Practice, with the Statutes, a List 

of Summary Convictions, and an Appendix of Forms. Seventh Edition. 
By Thomas Bbll, and Lewis W. Cayb, of the Inner Temple, 
Esqrs., Barristers-at-Law. 1863. l'2mo, price 1^,., Cloth, 

" It is remarkable for a rare combination of conciseness and clearness in the 
composition, which have recommended it to magistrates who have not been educated 
as lawyers, and to whom therefore the books written for the ate of lawyers are often 
obscure by reason of their technicalities. The present editors have preserved this 
characteristic of Mr. Stone's volume in their own abundant additions to it."— Xaio 
Timet* 

Stone's Town Councillors' Manual. This Work is 

intended to give a condensed view of the Powers and Duties of 
Municipal Corporations, and brings down the Law as amended by 
the Municipal FRANcmsE and Assessed Rates Acts of last 
Session to the time of Publication. The Law with respect to the 
Qualification of Burgesses — the revision of the Burgess Lists — the 
Nomination and Election of Councillors, Auditors, and Assessors — 
Corporate Property— the Watch Committee — and the Powers of 
Town Councils (as Municipal Corporations) is fully given. By 
Samuel Stone, Esq., Town Clerk of Leicester, and Author 
of "The Justices' Manual/' 1872. Revised Edition, Demy 12mo, 
• pp. 800, price 10«., Cloth. 

Swabey's Law and Practice relating to Divorce and 

Matrimonial Causes in England, with the New Acts, Rules and 
Orders, and Notes on the Principles and Practice of the Ecclesiastical 
Courts in similar Causes, and the Changes introduced by the present 
Acts. By M. C. Mbrttins Swabby, D.C.L., Advocate of Doctors 
Commons, and Barrister-at-Law. 1859. Third Edition, Demy 8vo, 
pp, 12T, price lOs,, Cloth Boards, 

Tapping's Treatise on the Derbyshire Mining Customs 

and Mineral Courts Act, 1862. By Thomas Tappivo, Esq. Barrister- 
at-Law. ds. 
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Published every Saturday, price 5d,y Post Free, Bid, 

The Justice of the Peace. Edited by C, J, Hbrtslet, 

Esq., Barrister-at-Law, J. Paterson, Esq. Barrifiter-at-Law, and 
J. Thompson, Esq., Barrister-at-Law. 

The pages of the "Juttice of the Peace" are principally devoted to mftteri relating to 
Poor Law, Magisterial, and Parochial Businesi,->Beports of Caiei in the Superior 
Oourtt at Westminster, — Practical Treatises on Acts of Parliament,— Opinions upon 
Cases submitted to the Editors, — Digest of Beports presented to Parliament, — 
Periodical Business to be done at Sessions— with a variety of other Matter 
which will be found of great use to the Legal Profession generally. 

Subscription, £1 4«. Qd» per Annum, inclading Index. — Forwarded Free 
to all parts of the Country, and may be had of every Newsvendor. 

The Magistrate's Entry Book (to be kept by the Clerk) 

of Cases heard and determined before a Magistrate in Petty Sessions. 
10*. 
Ditto ditto, another sort, I6s, 

The Parish Officers' Library. By J. N. Spellen, Esq., 

Barrister-at-Law. 

The Churchwardens' Assistant. Mghth Edition, Demy 1 2mo, pp. 55, price 
Is., Paper. 

The Constables' Guide and Director. F\fth JEdition, Demy l2mo, pp. 70, 
price Is., Paper. 

The Overseers' Assistant. Eleventh Edition, Demy \2mo, pp. 65, price 
Is., Paper. 

The Surveyor's Assistant Eighth Edition, Demy l2mo, pp. 52, price Is., 
Paper, 

The Vestry Clerk and Parish Lawyer. Sixth Edition, Demy l^mo, pp. 
244, price Ss. 6d., Boards. 

Theie TreatUet are written in a clear and diitinct manner, divested of technical 
terms, giving the whole of the Duties of the several Officers. 

It will be necessary to order " SPELLEN'8 EDITION." 

The whole of the Tithe Acts to the present time, 

consisting of 6 & 7 Will. 4 ; 1 Vict.; 1 & 2 Vict ; 2 & 3 Vict ; 3 Vict. ; 
5 & 6 Vict. ; 9 & 10 Vict.; 10 & 11 Vict. ; and 23 & 24 Vict, with 
copious Index. 1870. Demy 8w, pp, 170, price 2s, Qd,, Paper. 

The Union Chargeability Act, 1865, (dedicated by 

permission to the President of the Poor Law Board,) with an Intro- 
duction and Commentary : also the Practice of Poor Removals, adapted 
to the Removal of Union Poor. By W. C. Glbn, Esq., of the Local 
Qovemment Board, Barrister-at-Law. 1 866. Second Edition, Demy 
l2mo, pp. 193, price 4s,, Cloth Boards. 
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Tithe Bentcharge Table for 1872, showing the Value 

of Tithe Rentcharges for the year 1872 ; to which is added other 
Tables, showing the effbct of the yearly fluctuation in the prices 
of Wheat, Barley, and Oats, since 1835. By Gborgb TATLOBy Esq., 
of the Tithe Commission. Prifie 1«. 

Treheme's Practical Treatise on the Bankruptcy 

Act, 1869; together with so mach of The Debtors Act, 1869, 
and The Banl^uptcy Repeal and Insolvent Court Act, 1869, as 
relates to Bankruptcy, with Introduction, the Statutes, Notes of Cases, 
and Index. Also the General Rules for Regulating the Practice and 
Procedure of the London Bankruptcy Court and of the County Courts, 
and Scales of Costs and Fees. By John T, Trehbbnb, Solicitor, a 
Member of the Incorporated Law Society. Practising for many years 
in the Bankruptcy Court. 1870. Royal 12mo, pp. 393, price 10^., 
Cloth Boards, 

White's Report of the Cases R. v. Goodchild, R. v. 

Lamb, R. v. Goodchild and Lamb, and R. v. Hawkins, recently de- 
cided by the Court of Queen's Bench, on the subject of the BLating 
of Tithe Commutation Rentcharge, together with an Appendix of 
Observations thereon. By F. Meadows White, Esq., of the Inner 
Temple, Barrister-at-Law. Demy 8vo, pp, 82, price 3«. 6«I., Paper 
Covers, 

Further Report, with Observations, 1«. 

Will Papers, with Practical Directions for filling them up. 

By J. C. Hudson, of the Legacy Duty Office, London. 4^. eachj 
and in sets Is, Qd, 



Williams' (J.) Personal Property. Principles of the Law 

of Personal Property. By Joshua Williams, Esq , Barrister-at- 
Law. 1870. Seventh Sditkm, %vo, price 20s,, Cloth. 

Williams' (J.) Real Property. Principles of the Law of 

Real Property. By Joshua Williams, Esq., Barrister-at-Law. 
1871. Ninth Edition, 8vo, prUje 2\s., Cloth. 



Wise's Law relating to Blots and Unlawflil Assemblies, 

together with a View of the Duties and Powers of Magistrates, Police 
Officers, Special Constables, the Military, and Private Indiyiduals, for 
their Suppression; and a Summary of the Law as to Actions against 
the Hundred. By Edwarp Wise, Esq. of the Middle Temple, 
Barrister-at-Law. 1848. Second JEdition, Demy 12mo., pp. 143, 
price 2s, 6d,, Paper Boards. 
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Woolrych's (H. W.) Criminal Law, as amended by the 

Statates of 1861, with Pleadings, Evidence, Forms of Indictment, and 
Cases. Bj Humpbbt William Woolktcb, Serjeant-at-Law. 1862. 
Boycd \2mo, 3 Vols.-'VoL J. and Vol, II, pp. 1829, piiee 30«., 
Cloth Boards, 



Woolrych's (E.H.) Metropolis Local Management Acts, 

with Introdaction, copious Notes, explanatory of the I<aws affecting 
the Powers and Duties of the Metropolitan Board of Works and the 
Vestries and District Boards of the Metropolis, with an Appendix 
of Statutes. By Edscund Humfhrbt Woolrtgh, Esq., one of 
the Metropolitan Police Magistrates. 1863. Crovm 8w, pp. 807, 
price 10«., Cloth, 

Wordsworth's Law of Compensations, by Arbitration 

and by Jury, under the Lands and Railways Clauses Acts ; with an 
Appendix of Statutes, and all the Forms in use. By Charlbs 
Wordsworth, Esq., Q. C. 1867. Second Edition^ Crown 8vo, 
pp, S26, price 10«., Cloth Boards, 

Wordsworth's Practice at Elections of Members of 

Parliament. By Charles Wordsworth, Esq., Q. C. Brought 
down to October, 1868, by W. C. Qlbn, Esq., Barrister-at-Law, 
and of the Local GK>yerpment Board, Author of the Representation of 
the People Act, ftc. 1868. F\fth Edition, Demy \2mo, pp, 124, 
price Ze, 6c{., Cloth, 

Wordsworth's Railways Constniction Facilities Act, 

1864; with Notes, and Abstract of nineteen other Statutes embodied 
therein. By Charlbs Wordsworth, E«q., one of Her Majesty's 
Counsel. 1864. ^emy 12mo, pp, 114, price be., Cloth Boards, 
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ARCHBOLD'S POOR V*W-- ^yJ-^^^IJ^^^^^^^^^^ 

Edition, the Twelfth, tn the Fress. By W. C. Glen, Esq. 

SHAW'S PARISH LAW, ^^^'^p^^^I^s *^ V,^?^t^^^^^ 

relating to Parish. Officers and Parishes. Fifth Edition tn the 
Fress. 

THE POOR LAW STATUTES and Digest of Ae Poor Law 
Cases from 43 Eliz. to 34 & 35 Vict, inclusive. ByW. O..Wem^ 
Esq., Bariister-at-Law, and of the Local Government Board. 

LAW OF PAROCHIAL ASSESSHEHT -By w. G. 

Lumley, Esq., Q.G. Sixth Edition. . ' ^ r i 



ABBOTT'S LAW OF MERCHANT SHIPS AND SEAMEN. 

, IN SIX PARTS : . i| IJ 

lY. Of the Carriage of Qooda in 
Me^rchaufe Ships. 

y. Of the Wages of Merchant Sea- 
men, i ii' 



YI. Of General Average~-8alvage^ 
Collision— and Maiitlme Liens. 



I. Of the Owners of Merchant Ships. 
II. Of the Board of Trade — Local 
Marine Boards— and Shipping 
Otflces. 
III. Of the Persons employed in the 
Navigation of Merchant Ships, 
and of the Conveyance of Pas- 
sengers. 

By William Sbee, one of the Justices of the Court of Qae^'a 
Bench. Eleventh Edition, 30s. cloth, 

MARINE INSURANC E-Marshall on the law of Marine Ijj- 
surance. Bottomry, and Respoadentia. By Mr. Justice Shee. 
Fifth Edition. il8s. Cloth. 

LOCAL BOARD ELECTION MANUAL, >ing an explanation of 
the Proceedings required to betaken in the constitution of the 
Local Board, and the Election of Members. By W. &,, 
Ltcmley, Esq., LL.M., one of Her Majesty's' Counsel. 
tkcona Edition. 6s. 

THE PARLIAMENTARY REGISTRATION MANUACi 

being a Practical Guide to the Duties of the several Officers' in 
respect of the Registration of County, City, and Borou^ 
Voters, and the Revision Courts. By W. Cunningham Glen^ 
Barrister-at-Law Second Edition^ Ss. 6^., cloth. 

> lO 
JOINT STOCK COMPANIES, (the Law oQ, as founded upon 
the Acts of 1862 and 1867, with the Decisioris thereon, «nd 
Observations as to the Formation of Companies, with Tables 
of Cases, Statutes, and a Copious Ind^.^ By C. W. LoVeayi^ 
Esq., of the Middle Temple, Barrister-at-^Law. Qs. Cloth. 

PRATrS WATCHINB AM. IIBJJTINB ACT. a & 4 wm. .^ 

c. 90, with the Cases decided thereon, Explanatory Notes, an 
Appendix of Forms, and Index. By W. C. Glen, Esq. 
Barrister-at-Law. Fourth Edition, is. 
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THE REPRESENTATION OF THE PEOPLE ACT, 

, 1867, with Introduction, Notes, and Index. By W. C. Glei 
and C. W. Lovesy, Esqs., fiarristers-at-Law. Third Ediffionf 
58. clothe 

HI|iHWAY8i— Pratt^s Law of Highways; comprising the Acts 
1835, 1862, and 1864, with Notes and Cases. By T. C. Sneyd 
Kynnersley, Esq., Police Magistrate, Birmingham. Eleventh 
.. Edition, 7s. 6d. Cloth. 

C Rfll I N A L I A Wi— The Criminal Law, as amended by the Statutes 
of 1861, with Pleadings, Evidence, Forms of Indictment, &c. 
By H. W. Woolrych, Serjeant-at-Law* 2 Vols., clothj SOs. 

LAW OF COMPENSATIONSt-The Law of CompeDsattom, by 
Arbitration and by Jury, with an Appendix of Statutes, and All 
the Forms in use. By Charles Wordsworth, Esq., Q.C* 



a Second Edition, cloth , 10s. , ,, « 
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LUNACYi — ^Archbold's New» Lunacy Acts, containigg the whole 
Law and Practice of Pauper Lunatics, with Notes, Index, and 
Cases. By J. F. Archbola, Esq., Barrister-at-Law. 15s. cloth, 

VILLIERr UNION CHARGEABILITY AGTj i865, (dedicated 

by permission to the President of the Poor Law Board), with 

an Introduction and Commentary ; ;also the Practice of Poor 

.Removals, adapted to the Removal of Union Poor. By W. C. 

' Glen, Esq., of the Local Government Board, Barrister-at-Law* 

Second Edition, cloth, 4s. 

QUARTER SESSIONS.— Archbold's Practice of thd Court of 
Quarter Sessions, and its Jurisdiction in Criminal Cases and 
in Appeals, with Forms of Indictments, Notices of Appeal, &c« 
By C. W. Lovesy, Esq., Barrister-at-Law. Third Edition^ 
cloth, 208. -'' ' ■'■ ' • . 

LANDLORD AND T E N A N T -The Law of Landlord and Ten- 
ant. By J. F. Archboid, Esq., Barrister-at-Law* Third 
Edition, cloth, 14«. 

J E R V I S' A CT Si— Jervis's Justice of the Peace Acts, 11 & 12 Vict, 
cc. 42, 43, 44. By W. C. Glen, Esq. 8s. cloth. 3rd Ed. 

SORWEYORSi— Nash's Practical Guide to Surveyors of High- 
ways. By F. W. Nash, Esq. Seventh Edition, 2s, Qd. 

COUNTY COURTS.— Archbold's County Courts Practice. By 
' J. F. Archboldf Esq., Barrister-at-Law. Eighth Edition^ 
12s. cloth. 

POOR LAW ELECTION. -Lumiey's Poor Law Election Manual. 
By W. G. Lumley, Jisq., Barrister-at-Law. Third Edition. 
5s. cloth. 

PRATT'S INCOME TAX 

the provisions of the diffi 
tions. Explanatory Note 
Paterson,. Esq., Barrister- 




